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COMMISSION ON HUMAN RIGHTS

P R量　M E R

The Righ亡ofA11 Persons亡o Prote⊂亡ion五〇m Enfもrced Disappearance

Pursuant to international and domestic human rights norms, standards and

principles, the right of every person to protection from enforced disappearance

is a fundamental human right. In view thereof, it is the primary obligation of

the Philippine Govemmen亡亡o pro亡ec亡亡he righ亡ofeveryone･ within Philippine

jurisdiction, not to be subjected to enforced disappearance, as well as ensure the

ri如亡of亡he vic亡ims亡o )ustice and reparation.
●
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What is enforced disappearance?

Enforccd disappearance is defined as "any arrest, detention,

abduction or any other fbきm of deprivation of liberty committed by

agents of the State or by person or groups of persons acting with the

authorization･ support or acquiescence of 亡he State,飢lowed by a

re血sal to ac血owledge the deprivation ofliber亡y o重concealment of

a

the fate or whereabouts of the disappeared person, which place such

person ou章side亡he protection of 亡he law (Ar亡idc 2, uN.血亡ema亡ional

Convention for the Protection of All Persons from Enforced Disappearance)

What are the elements of enforced

disappearance?

(a)　aperson has been arrested, detained, abducted oきdepきived of

his / her liberty;

(b)　the deprivation may be with orwithout anylegal basis, or

agains亡his / her volition;
●

the ac亡ofdeprivation was committed agains亡any person;
●

the mo亡ivc重s generally political;
●

the perpetrator is肌agent of the State, or a person or

group of persons acting with the au亡horiza亡ion･ supporter

acquiescence of 亡he State
●
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COMMISSION ON HUMAN RIGH了'S

(f)　亡he suspected perpetrator re血ses亡o acknowledge or

denies亡he deprivation of liberty;

(g)　亡he r誼sal ordenial is characterized byconcealmen亡ofthe

fate or whereabouts of the disappeared person;

(h)　the disappeared person is placed outside theprotection of

亡he law; and

(i)　亡here is denial of access to vital infbmation.

園 How is the act of enforced disappearance

characterized?

工t is characterized as a cominu重ng o鉦nse, as long as亡he
●

perpetrators con亡inue亡o conceal亡he亀亡e and whereabouts of 亡he

persons who have disappeared, and this act remains unclarified.

量亡is considered as a crime agains亡humani亡y because of 亡he degree
●

of moral depravity亡ha亡亡he perpetrators exercise･

What is the purpose of such characterization?

皿e Convention万7 charac亡er重zing the ac亡as a continuing
●    ●                                                                      ●

offense, aims to preclude offenders from gomg scot-free and later
●

claim亡he d壷nse亡hat亡he person has正eady been released even

before the filing of the appropriate legal charges.
●

/賄,4,(, 5

園
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What is the extent of the act of enforced

disappearance?

Enforced disappearance begivs from the time of actual disappearance

to the tine the person appears. In case the person continues to be missmg
●     ●

despite resort to appropriate legal remedies, up to the tine the fact of

disappearance is ascribed to the perpetrators.

照 Ⅷat are th叩e重iod§ that constitute the

disappearance?

First period.-- the actual taking of the disappeared person;

Second period.-- the concealment of his fate or whereabouts;

皿ird pe重iod･一一the production ｡fthe person, or血e judicial

determination of the fact of enforced disappearance, and the

ident範ca亡ion and conviction of 亡he p叩ctrators･

7 Ca皿血e重espondents i同慶cxceptiona重o重

Just埠i皿g circumstances?

●　　　　　　　　　　　　　　　　　　　　　　　　　●

No exceptional or Justifying circumstances whatsoever, whether
●                        ●

a state of war or threat of war, internal political instab血ity or any

page6
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Other public emergency may be invoked as a )ust誼cation fbr cnfbrced
●

disappearance. Hence, even the Govemment's campaign policy
●

agains亡terrorism camot bc invoked to )us亡卑亡he commission of
●                                                                                                              ●

e孟〉rced disappearance･

N○ Order or instruction五〇m any public authority civilian,

military or other, may be invoked to Justify an offense of enforced
●

disappearance･

Is enforced disappearance a political offense?

Pursuant to the Convention, for the purposes of extradition,

enfもrced disappearance shall not be regarded as a poli亡ic記〇億nse or

as an o鉦nse comec亡ed with a political o篠nse or an o鉦nse inspired

by political motives.

Enforced disappearance is an extraditable offense.

Therefore, in the absence of an extradition treaty between the

requesting and requested States Parties,the Convention may
●

serve as the legal basis fもr the extradition in respec亡亡o亡he

offense of enforced disappearance.

page 7
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What are the legal bases for condemnmg acts
●

of enforced disappearance?

Under international law, enforced disappearance is within the

purview of the United Nations International Convention for the

Protection ofA山Persons from Enforced Disappearance, and the

血亡ema亡ional Covenan亡on Civil and Political Righ亡s･

血the domestic sphere,there is no 1Ⅳ yc亡speci農cally ou章lawing

●

the act of enforced disappcarancc. However, pursuant to the doctrine

ofincoやora亡ion mder the 1987 Constitution of the Ph血ipp重皿es,

●

the血tema亡ional Convention fbr the Protection ofAll Persons

from Enforced Disappearance can be implemcnted in Philippine
●

jurisdiction even in the absence of a corresponding domestic

legislation, because trea亡ies肌d gene副y accepted principles of

international law form part ofthc law of the land.

門間 What are the obligations of the State

under the Convention?

to亡ake preventive action aga重ns亡enfもrced disappearance;
●

to investigate any act of enforced disappearance;

to bring the perpetrators to the bar of jus亡ice;

page8



COMM155ION ON HUMAN RIGHTS

(d)　to make all acts ofenforccd disappearance criminal

o純nses under domestic law with appropriate

penalties which shall亡ake into acco皿t亡heir extreme

seriousness; and

(e)　to fもr鴫亡hc criminaljus亡ice system topreclude or repel

acts of enforced disappearance.

間｢ Are the abovemen章ioned obligations

legally binding on the Philippines?

Yes, the said obligations are legally binding on the Philippines,

consistent with the doctrine of incorporation as provided for under

the 1987 Constitution.

聞困 What is血e p重i皿cipa萱duty of血e

Philippine Gove重血ent皿de重the

C onvention?

To enact and implement the appropriate law specifically●

defining and penalizing acts of enforced disappearance, consistent

with the重n亡ema亡ional Convention fbr亡he Protection ofAll

Persons from Enforced Disappearance and the doctrine of

incorporation under亡he血ndamen亡al law of 亡he Philippines･

page 9
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Wh〇･ in pa重ticula重･ has the primary

responsibility to comply with the afbreme皿tio皿ed

obligations?

The Philippine Government - which refers to the three (3)

branches ofgovemmen亡: the executive branch･亡he legislative branch,

and亡he judiciary

圏 What are the重i如ts violated i皿

enforced disappearance?

(a)

(b)

(c)

(d)

righ亡toきe⊂ogm亡○○n as a person befbre亡he law;
●    ●

right亡o liberty and se⊂皿ty ofa person;
●

civil and political rights; and

r直亡no亡亡o be subje⊂亡ed亡o torture and other cruel,

inhuman･ or degrading treatment or pmishmen亡･
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醒 Ⅷat are the immediate special leg記

重emedies･皿der Philippine Jurisdiction, aga重皿st
●                                       ●

violations ofa person's right to protection from

enforced disappearance?

W柾t ofAmparo

Ⅵi亡ofHabeas Data

Ⅵi亡ofHabeas Co呼us

1う.a) what is aⅥit ofAmparo?

皿e petition far a wri亡ofamparo is a remedy ava血ble亡o any

person whose righ亡亡o 1罵1iber亡y and security is violated or

threatened with violation by an皿law珊act or omission ofa

public 〇億cial or employee･ or ofa private individual oきenti亡y

The writ ofanparo shall cover extralegal killings and enforced

disappearances or threats thereof.

1 5.b) who may file a petition for the issuance ofa wit ofanparo?

Thc petition for a writ ofanparo may be filed by the aggrievcd
●

party or by a叩qu講ed person or entity in the則ow宣ng order:

●

Any member of 亡he immediate魚m叫namely:the spouse,

children and parents of 亡he aggrieved party;
●

page 11
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Any ascendant, dcscendan亡or collateral relative of

the aggrieved party within the fもur亡h civil degree of
●

consangu重m亡y or a鮪nity, in de亀ult of 亡hose mentioned in
●      ●

the preceding paragraph; or

Any concerned citizen, organization, or association or

institution, if 亡here is no血own member of 亡he immediate

患mily or relative of こhe aggrieved party
●

皿e餌ng ofa petition by亡he aggrieved party su§pcnds亡he right
●

ofall o亡he重au亡horized par亡ies亡o鮎similar pe亡itions･ Li農wise,the

鮎ng of the petition by an authorized party on behalfof亡he aggrievcd
●

party suspends the right ofall 〇品ers･ observ宣ng亡he order established

●

under Section 2 of 亡he Rule on the Ⅵi亡ofAmpar〇･

1う･C) where and when can the aggrieved party or petitioner鮎

the petition for the issuance ofa writ ofamparo?

The petition may be filed on any day and at any time with:

皿e Regional廿ial Cour亡ofthe place where亡he threat, act or

omission was committed or any of i亡s elements occurred; or

The Sandiganbayan, the Court of Appeals, the Supreme

Court, or any Justice of such courts･
●

The writ shall be enforceable anywhere in the Philippines.
●

page 12

●

山

喜

〇

〇

〇

〇

〇

　

　

l

葛



A噂の鴫曲事
_｡*.嘉山､重..青､ ｣･言動輸鴨

事iif直轄一義

PRIMER ON ENFORCED DISAPPEARANCE
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15.d) Is the petitioner required to pay docket fees?

The petitioner shall be exemp亡ed五〇m亡he payment of the

docket and other lawful fees when filing the petition. The

court, Justice or judge shall docke亡the petition and ac亡upon it
●

immediately.

15.e) what is the required burden ofpr○○fand standard of

diligence in wri亡ofamparo?

丁he parties shall es亡ablish亡heir claims by substantial evidence･

H章he respondent is a private individual or entity he/she/it must

prove that ordinary diligence as required by applicable laws, rules

and regulations was observed in the perfb重mance ofdu亡y重f亡he

responden亡is a public o鉦ial or employee he/she mus亡prove that

extraordinary diligence was observed in亡he perfbmance of du亡y

1う.f) can亡he responden亡public o鮎ial or employee invo鵬

presump亡ion ofregulari亡y in亡he pe血mance ofdu中

●

No. The respondent public official or employee cannot invoke the

presumption that official duty has been regularly perfomed to evade

responsibility or liab血iry.

15.g) Is there any legal sanction for refusing to issue or serve the

Ⅵit ofAmparo i

page 13
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A Cle毘ofcourt who re血ses亡o issue the wri亡a危er its allowance,

or a deputized person品o re血ses亡o serve the writ, shall be punished

by the court, Justice or judge for contempt without prejudice to other
●

disciplinary ac亡ions･

間 Ⅷat is a Ⅵi亡ofHabeas Data?

重亡is a remedy available亡o any person品ose righ仁亡o privacy in

1缶1iberty or security is violated or亡hreatened by an unlaw珊act or

omission ofa public o鉦ial or employee, or ofa private individual

or entity engaged in亡he gathering, collection or stomg of da亡a oき
●

infomation regarding the person, family, home and correspondence

of 亡he aggrieved party
●

Under the writ ofhabeas da亡a亡he victim or his/her鼻mily

can compel亡he respondents亡o divulge data oきinfbma亡ion

which are essen亡ial亡o enfもrce亡heir righ亡亡o lif計iberty or

sec皿亡y･重t can be availed also as an independen亡きemedy亡o
●

enforce, particularly, one's right to informational privacy.

Apparen亡ly･亡he remedy agains亡violation of the righ亡亡o

privacy or right to informational privacy include the updating,

rectification or destruction ofdatabase or information or files

in possession or in control of 亡he responden亡s･

:`,’:今時霊:,, -,.....′`.,-∴.∵..... ,.,:

｡◆
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皿e writ ofhabeas data complements the wri亡ofamparo in

ensuring protection of 亡he victim whose right to 1缶1iber亡y and

security has been violated or亡hrea亡ened by State 〇億cials / agents or

even by private persons qr enti亡ies･

●

16.a) who may file a petition for the issuance ofawrit of

habeas data?

Any aggrieved party may file a petition for the issuance ofa writ
●

ofhabeas data. Howeve扉n cases ofex亡ralegal血llings and enゐrced

disappearances, the petition may be filed by:

Any member of the immedia亡e魚mily of 亡he aggrieved party

●

namely: the spouse, children, and parents; or

Any ascendant, descendan亡or collateral relative of

the aggrieved party within亡he fburth c誼degree of
●

consangumity or affinity, in default of those mentioned in
●     ●

the preceding paragraph.

16.b) where can a petition fもr亡he issuance ofa writ ofhabeas data

befiled?

The petition may be filed with the Regional Trial Court where

the petitioner ｡r responden章resides, ｡r血at which has jurisdiction

over亡he place where the data or infbma亡ion is gathered, collected or

●

stored, at the option of 亡he petitioner

page 15
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皿e petition may also be鮎d with the Supreme Court or亡he

Cour亡ofAppeals or亡he Sandiganbayan when the action concerns

public da亡a鮎s ofgovemment 〇億ces･

16.c) Does the鮎ngofape亡ition fもr亡he issuance ofawri亡of

habeas data preclude亡he飢ng of separa亡e criminal, civil, or

administra亡ive actions i

N〇･皿e餌ng a petition fbr the issuance ofa wri亡ofhabeas data
a

shall no亡pre⊂lude or prevent the餌ng ofa separate criminal, civil or

administrative cases.

16.d)宣s the petitioner required to pγ doc慶t烏es!

No docke亡and other law珊危es shall be required五〇m an

indigen亡peti亡ione輸血e petition of 亡he indigcn亡shall be doc慶亡ed

and acted upon immediately, without prejudice to subsequent

submission ofproofofindigency not later than fifteen ( 1 5) days from

the飢ng of the pe亡ition･

16.e) Is there any legal sanction for refusing to issue or serve the

wri亡ofhabeas da亡a!

Li鳥in the wri亡ofamparo, a Cle毘ofcourt who re血ses to issue

the wri亡ofhabeas data a危er its allowance, or a deputized person who

re血ses亡o serve亡he same, shall be punished by亡he court, Justice or
●

judge for contempt without prejudice to other disciplinary actions.
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T7 What is a Wit ofHabeas Co叩us~

皿e obje⊂亡ofa Petition fもr a Wit ofHabeas C叩us is亡o secure

a W柾五〇m亡he Court directing亡he o鉦ers responsible亡o produce

the body of the disappeared person. preponderance ofcvidence is

required亡o establish the culpab揖y of 亡he responden亡s･

The Rules ofcourt･ Rule 102･ Section 1 provides that:

"Excep亡as otherwise expressly provided by law,the wri亡ofhabcas

corpus shall ex亡end亡o all cases ofillegal con釦emen亡or detention

by which any person is deprived of his / her liberty, or by which

the righ亡珊custody of any person is withheld五〇m the person

en亡i亡led亡here亡o.''

聞 What o血e重legal remedies can be

availed of in addressmg enforced disappearance
●

cascsさ

(a)　criminal action

(b)　civil actibnfordamages

(c)　adminis亡ra亡ive case

page 17
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The filing of criminal cases before a court of competent

jurisdiction is primarily aimed a亡penalizing with imprisonment

and a亡亡endan亡accessory penal亡ies亡he o鉦ers / persons responsible

for the illegal confinement or detention ofa person resulting to the

deprivation ofliber亡y of the victim and/or亡o denial of 亡he righ血1

custody of the victim to the person en亡i亡led亡here亡〇･皿e quantum

of evidence required in the血ding ofguil亡of亡he accused is proof

beyond reasonable doub亡･皿e prosecution of 亡he criminal cases shall

be mder亡he control of the prosecution pillar

皿e飢ng ofa separate civil action befbre a court of compe亡en亡

jurisdiction is aimed at seeking payment for damages to compensate

for the loss suffered by the victim. As a rule, the civil action for

damages is impliedly instituted wi亡h亡he criminal case. However, the

aggrieved party or the family of the disappeared person has the
●

option to file a separate civil action for damages. The quantum of

evidence required is preponderance of evidence.

皿e aggrieved party or the患mily of 亡he victim ofenfもrced
●

disappearance can also file an administrative case aimed to cause

the dismissal or suspension五〇m亡he service o亀or亡o reprimand,

warn or impose other administrative penalty upon亡he public

officers who perpetrated the enforced disappearance of the victim.

Substantial evidence is required･皿e o鉦es where亡he administrative

complaint can be創ed include the National Policecommission, the
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Ombudsman, the People's Law Enforcement Bureau, the Head of

Agency where亡he respondent is employed･

The aggrieved party or the family of the disappeared or
●

concerned group can also file a complaint for human rights violation

before the Commission on Human RIghts.

丁㊤ Can the aggrieved party o重the
●

family of the victim of enforced disappearance or

concerned g重o叩seek intemational重ed重ess?

皿ere are available intema亡ional remedies which can be explored,

such as the filing of individual complaint before the United Nations

Human随gh亡s Committee mder亡he Optional Protocol to the

International Covenant on Civil and Political RIghts. As a rule, this

can be done a危er available domestic remedies have been exhausted.

皿e decision of 亡he uN･ body may resul亡亡o an un魚vorable public

declaration agalnst the Philippine Government for violation of its
●                                        ●

primary obligation亡o respect, protec亡and珊飢righ亡s of the people

within its jurisdiction.
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Ⅷat is the重o重e of the Commission

on Human Rights ofthc Philippines i皿the
●

implementation of the Convention?

As a national human rights institution,the Commission on

Human Rights has亡he血ndamen亡al manda亡e亡o:

a

(a)　conduc亡independen亡inves亡igation, mo亡u propri○ ○r

upon complaint･ ofa皿uman rights violations involving

enforced disappearance;

(b)　provide free legal assistance to the aggrieved party and/or

亡heir魚milies, as well as亡o亡he witnesses;

(c)　provide o亡he重fもms of assis亡ance within its constitutional

powers and観nc亡ions;

(d)　conduc亡regularoron亡he spo亡visits orinspections of

jails, prison or detention places, and Other holding areas,

whe亡her operated by亡he Philippine National Police,the

Amed Forces of the Phi量ippines･ other governmen亡

ins亡i亡u亡ions, or private entities;
●

(e)　moni亡or philippine Govemmen亡's compliance with

the Convention upon its ra誼ca亡ion; or pursuant to

亡he doctrine of incoきpora亡ion of 亡he generally accepted

principles ofintemationa=aw as embodied in the 1987

Cons亡i亡u亡ion of the Philippines;
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(f)　conduc亡legisla亡ive lobby亡o ensure tha亡congress give urgent

pr宣or宣亡y亡o enact a law de血ing and penalizing enfbrced

●        ●

disappearance as a serious fもm of human rights violations

and providing for necessary assistance and resources to the

victims and亡heir魚milies;

(g)　advise governmen亡, stakeholders, civil society and the
I

media on亡heir respective role in the protection ofall

persons五〇m enfもrced disappearance;

(h)　conduct a con亡inuingprogram of research, education

and information on the right to protection from

enfbrced disappearance;

(i)　c○○rdina亡e / linkage / network with both governmen亡

and non-govemmen亡organizations･ civil society and

亡he media亡o strengthen human rights protection and

promotion measures･

閉門 Where can one重epo重t incidents o亀o重

創e complaint fb重, hu血an重ights vio賞atio皿i同山ing

enforced disappearance ofa person:

The family of the victim, or any concerned citizen or non-

govemment organization may report the incident of enforced

disappearance, or file a complaint about such violation of human

page 2]
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rights, wi亡h亡he neares亡Regional 〇億ce of the Commission on

Human Rights (CHR), or with亡he CHR Central 0鉦e.

四囲 What are the rights of 亡he victim of

enforced disappearance?

(c)

(d)

(e)

(f)

(g)

(h)

間

right to 1壷

A

righ亡亡o liberty and be丘eed immedia亡ely五〇m his /

her captors

righ亡亡o security

righ亡章o鑓edom五〇m亡or亡ure

righ亡亡o humane亡rea亡ment

righ亡亡o immediate assis亡ance丘om dutyholders

right亡o due process

righ亡agains亡unreasonable searches and seizures
●

righ亡to access亡o )ustice
●

The victin高鳥mily and the wimesses have亡he right to

protection and necessary assistance五〇m亡he State, civil society/

non-govemmen亡organiza亡ions/the media, and五〇m the national

human rights ins亡itu亡ion･
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COMMISSION ON HUMAN RIGHT5

Rc危重e皿ces :

Ⅲle uN.工n亡emational Convention fbr the

Protection ofAll Persons from Enforced Disappearance

The 1987 Constitution of the Philippines
●

The Rules of cour亡, Part重工- Special Proceedings

Supreme Cour亡巴n Bane A･M･ N〇･ 07-9-12-SC re:

Rule on the Ⅵi亡ofAmparo

Supreme Cour亡巴n Bane A･M･ N〇･ 08-1-16-SC re:

Rule on Habeas Data

Terminal Report, Trainors'Training- Workshop on

Enforced Disappearance, Commission on

Human RIghts, August 2008
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