Beyond the law: Multi-disciplinary perspectives on human rights

BEYOND THE LAW:
Multi-disciplinary perspectives
on human rights
Frans Viljoen (editor)
assisted by

Jehoshaphat Njau (academic associate, Centre for Human Rights)

Pretoria University Law Press
PULP

2012

Beyond the law: Multi-disciplinary perspectives on human rights
2012
Published by Pretoria University Law Press (PULP).
PULP is a publisher at the Faculty of Law, University of Pretoria, Pretoria, South Africa.
PULP endeavours to publish and make available innovative, high-quality,
scholarly texts on law in Africa.
PULP also publishes a series of collections of legal documents related to public law
in Africa, as well as text books from African countries other than South Africa.
For more information on PULP, visit www.pulp.up.ac.za
The contents of this book was peer reviewed prior to publication.
To order, contact:

PULP
Faculty of Law,
University of Pretoria
Pretoria, South Africa 0002
Tel: +27 12 420 4948
Fax: +27 12 362 5125
pulp@up.ac.za
www.pulp.up.ac.za

ISBN 978-1-920538-08-8

© The authors 2012
Pretoria

Design and typography: HOND CC, Pretoria
Printed and bound: ABC Press, Cape Town

THE WORLD BANK
Washington, D.C.
Beyond the law: Multi-disciplinary perspectives on human rights
forms part of the Rule of Law in Africa Project funded by the World Bank

Contents

Contributors
Acronyms and abbreviations

vii
xi

Introduction
Disciplinary beyondness: A background to the
conference and collection of papers
Frans Viljoen

xiii

Part I: Human rights and the social sciences
1 On the interactions between law and social science in
the understanding and implementation of human rights
Michael Freeman

3

2 Political cultures in conflict: Analysing constitutional
litigation in South Africa
Richard Maiman

17

3 Beyond juridical approaches: What role can the gender perspective
play in interrogating the right to health in Africa?
Ben Kiromba Twinomugisha

41

4 Reasons for rights: A qualitative approach to rights use among
HIV advocacy groups
Kristi Kenyon

67

5 How sociology enriches human rights: The case study of Malawi’s
first openly-gay couple
Joseph Mlenga

95

6 Demystifying human rights: A socio-legal approach to the political
framing of migrant workers’ rights in Africa
Aishah Namukasa

117

7 Theorising children’s rights as a multi- and inter-disciplinary
field of study
Rushiella Songca

139

8 The right to education as a basis for human rights education:
An interface between human rights and education
Chongo Chitupila

163

Part II: Human rights, narratives and representation
9 The role of personal narratives in Egypt’s 2011 Spring Revolution
Rebecca Wright

189

10 Policed perceptions, masked realities: Human rights and law
enforcement in Kenyan popular art
Humphrey Sipalla & Karest Lewela

209

11 Justice ‘beyond’ the law in The secret in their eyes: Rights of
victims and offenders in the post-sentencing phase
Annette van der Merwe

235

12 Narrative research seven human rights law: A case study of Rwanda
Cori Wielenga

253

Part III:

Human rights and medicine

13 Steve Biko’s death: The role of the medicine, law and
their organised professions
Servaas H Rossouw & Nico Buidendag
Bibliography

277

294

Contributors

Nico Buitendag LLB (UP) is an LLM student, Faculty of Law, and research
assistant, Centre for Human Rights, Faculty of Law, University of Pretoria.
Email address: nbuitendag@gmail.com
Chongo Chitupila is a Project Officer with the International Organisation
for Migration Uganda mission where she is working on a counter trafficking
project in Uganda. She previously lectured at the University of Zambia,
teaching International, Regional and National Human Rights Law and
International Refugee Law. She is also a legal practitioner with an interest in
human rights. She has undertaken research on Intellectual Property Rights
and developing countries, human trafficking within the Southern African
Development Community (SADC) focusing on Zambia, Mozambique and
South Africa and she has also conducted research on the various African
regional judicial institutions. She is currently interested in multi-disciplinary
approaches to human rights which is highly relevant to her current work and
she will be researching and writing on this topic in future.
Email address: cchitupila@iom.int
Michael Freeman is a Research Professor in the Department of Government,
University of Essex, United Kingdom, where he teaches political theory
and human rights. He is author of Human rights: An interdisciplinary approach
(second edition, 2011) and articles on human rights in the journals of several
disciplines. He was a co-founder, and is a former Deputy Director, of the
multi-disciplinary Human Rights Centre at the University of Essex. He is a
former Chair of the Human Rights Research Committee of the International
Political Science Association. He is currently conducting research on global
poverty as a human rights problem.
Email address: freeman@essex.ac.uk
Kristi Kenyon is a Liu Scholar and PhD Candidate in Political Science at
the University of British Columbia in Vancouver, Canada, where she is also
affiliated with the Global Health Research Programme. Her dissertation
project, “Choosing Rights: The Puzzle of the Rights Frame in HIV Advocacy
in Sub-Saharan Africa” draws on the fields Political Science, Sociology,
Population and Public Health, Law and Human Rights. Her research is also

vii

informed by her own work in the civil society sector in Botswana, Canada
and South East Asia which has included service on the board of two
development organisations. Kristi’s doctoral research has been supported
by the Trudeau Foundation, the Canadian Social Sciences and Humanities
Research Council, and the Liu Institute for Global Issues. She holds an
interdisciplinary MA in the Theory and Practice of Human Rights from the
University of Essex, UK.
Email address: kristihkenyon@gmail.com
Karest Lewela is a finance professional with diverse corporate experience in
local banking, and multinational oil and tobacco sectors. Lewela has served
in management roles with a focus on strategy development and execution,
operational efficiencies and leadership development. His research interests
focus on integrating literature, music and philosophy as primary components
of culture, and using this multi-disciplinary approach to investigate ways of
advocating for social justice. Lewela is also a published (both online and
print) poet and short story writer. Lewela studied commerce specialising in
finance at Kenyatta University, Kenya.
Email address: kklewela@gmail.com
Richard J Maiman is Professor Emeritus of Political Science at the
University of Southern Maine in the United States. Over a 40-year career he
has taught a wide variety of undergraduate and postgraduate courses in
political science, law, public policy, and American studies. Since 2000 he
has been a Visiting Fellow at the Human Rights Centre of the University of
Essex in the United Kingdom, where he has taught courses in American
constitutional law and politics. The author of many journal articles and coauthor of two books, Professor Maiman’s most recent research focuses on
human rights lawyering in the US, the UK, and South Africa.
Email address: maiman@maine.edu
Joe Mlenga is a human rights scholar and journalism trainer based in Blantyre,
Malawi. He has lectured at the University of Malawi and Malawi Institute
of Journalism from 2006, delivering courses in human rights, investigative
journalism and English literature among others. Mlenga has covered human
rights issues extensively in his teaching career and as a journalist when he
worked for Malawi Broadcasting Corporation. Mlenga also writes opinion
pieces for Genderlinks, a Southern African advocacy organisation. He
attained his bachelor’s degree in Social Science at the University of Malawi.
Mlenga also holds an MA in Global Journalism obtained at Orebro

viii

University in Sweden, and an MA in Human Rights Practice achieved at the
University of Gothenburg in Sweden, University of Tromso in Norway and
Roehampton University in the United Kingdom.
Email address: joemlenga@gmail.com.
Aishah Namukasa holds a Law degree from Makerere University and an
LLM in International Law from the University of Nottingham. She has
worked as an advocate and as a lecturer of law in Uganda. She is currently
pursuing an Inter-disciplinary PhD at the International Centre for Development and Decent Work, University of Kassel in Germany. Her research
focuses on Temporary Labour Migration Policies in the form of the UK
Points based system and implications for Human Rights of Health workers
from sub-Saharan Africa. She is interested in Human Rights in practice,
development, politics of migration, the law of international organisations
and analysing migration policies.
Email address: namukasa@icdd.uni-kassel.de
Servaas H Rossouw is Senior Lecturer, Department of Forensic Medicine,
Faculty of Health Sciences, University of Pretoria and Head of the Clinical
Unit, Forensic Pathology Service Pretoria, Gauteng Department of Health
and Social Development.
Email address: servaas.rossouw@up.ac.za
Humphrey Sipalla is a teacher, writer and editor. Humphrey has served in
various editorial capacities for theological (including a bible translation
project), philosophical, historical, scientific, literary and other social sciences
publications since 2000. His research interests in multidisciplinary approaches to human rights, social justice and the African renaissance have been
nourished by this diverse editorial experience. His publications range from
children’s story books and poetry through op-eds to scholarly analyses.
Together with co-authors, Humphrey has researched and written on Kenyan
popular culture since his undergraduate days. Humphrey studied education,
literature and linguistics at Kenyatta University, Kenya.
Email address: hsipallajr@gmail.com
Rushiella Songca holds a BA Law from the University of Lesotho, LLB and
LLM from the University of Natal, another LLM from Georgetown Law
School and LLD from the University of Pretoria. She currently is an Associate
Professor at the College of Law, University of South Africa.
Email address: songcr@unisa.ac.za

ix

Ben Kiromba Twinomugisha is Professor and Dean, School of Law Makerere University. He has taught, researched and published in the areas of
gender, health and human rights; environment and human rights; poverty
and human rights; and globalisation and human rights.
Email address: btwinomugisha@law.mak.ac.ug
Annette van der Merwe has an interest in sentencing practices which are
diverse, complex and often emotionally laden. The role of victims during
sentencing and parole, the increased recognition of behavioural science with
regards to both victim and offender, sentencing factors and the development
of sentencing guidelines have been the focus of her research. In addition, she
advocates non-adversarial justice approaches such as therapeutic jurisprudence and restorative justice. In her teaching she uses visual material to
enhance legal texts.
Email address: annette.vandermerwe@up.ac.za
Frans Viljoen is the Director of the Centre for Human Rights, Faculty of
Law, University of Pretoria, and coordinated the LLM/MPhil (Multidisciplinary Human Rights) programme, presented by the Centre.
Email address: frans.viljoen@up.ac.za
Cori Wielenga has a background in English Literature, Conflict Resolution,
Peace Studies and Political Sciences. She brings these, as well as her experience in the field, to her research interest in reconciliation and transitional
justice in South Africa, Burundi and Rwanda. She has worked for four years
for the Rwandan-based NGO Shalom Educating for Peace, and is now a
postdoctoral fellow in the Department of Political Sciences at the University
of Pretoria.
Email address: cori.wielenga@up.ac.za
Rebecca Wright is a Senior Legal Advisor at the Egyptian Initiative for
Personal Rights. Before working as a human rights lawyer she completed a
DPhil in English Literature at the University of Oxford. Her thesis looked
at the autobiographies written by British suffragettes. She then attended law
school at Berkeley and Harvard and moved to Egypt in 2007. She has since
lived and worked in Afghanistan, Qatar and Lebanon but principally in
Egypt where the literary and social activist narratives are truly inspirational.
Email address: rwrightlaw@gmail.com

x

Acronyms and abbreviations

AAA
ANC
ACHPR
AU
BLA
BLL
BPC
CALS
CASAC
CEDAW
COSATU
CRC
DA
DGRU
DPCI
DRC
DSO
ESAF
EU
FUL
HIV
ICESCR
ICCPR
FIDH
IFAISA
ILO
IMF
JSC
LHR

American Anthropological Association
African National Congress
African Charter on Human and Peoples’ Rights
African Union
Black Lawyers Association
Buraku Liberation League
Black Peoples Convention
Centre for Applied Legal Studies
Council for the Advancement of the South African
Constitution
Convention on the Elimination of All Forms of
Discrimination Against Women
Congress of South African Trade Unions
Convention on the Rights of the Child
Democratic Alliance
Democratic Governance and Rights Unit
Directorate of Priority Crime Investigation
Democratic Republic of Congo
Directorate of Special Operations
Enhanced Structural Adjustment Facility
European Union
Freedom Under Law
Human Immunodeficiency Virus
International Covenant on Economic, Social and Cultural
Rights
International Covenant on Civil and Political Rights
International Federation for Human Rights
Institute for Accountability in Southern Africa
International Labour Organisation
International Monetary Fund
Judicial Service Commission
Lawyers for Human Rights

xi

NADEL
NDP
NGO
NPA
PASSOP
PEAP
PRGF
PRSP
RPF
SACP
SAMDC
SAP
SAPS
SASO
SIDA
UDHR
UN
UNAIDS
UNESCO
UNDP
WHO

National Association of Democratic Lawyers
National Development Plan
Non-governmental organisations
National Prosecuting Authority
People Against Suffering, Oppression and Poverty
Poverty Eradication Action Plan
Poverty Reduction and Growth Facility
Poverty Reduction Strategy Paper
Rwandan Patriotic Front
South African Communist Party
South African Medical and Dental Council
Structural Adjustment Programmes
South African Police Service
South African Students’ Organisation
Swedish International Development Agency
Universal Declaration of Human Rights
United Nations
United Nations Programme on HIV/AIDS
United Nations Educational, Scientific and Cultural
Organisation
United Nations Development Programme
World Health Organisation

xii

Introduction

Disciplinary beyondness: A background to
the conference and collection of papers
Frans Viljoen

Background
The Universal Declaration of Human Rights, agreed upon in 1948, spearheaded a turn towards both human rights and human rights law. Subsequent
standard-setting developments were characterised by the adoption of legallybinding treaties at the global and regional levels; and of justiciable bills of
rights in constitutions and enforceable anti-discrimination legislation at the
national level. These processes of ‘legalisation’ and elaboration of
predominantly legal frameworks were supported by an institutional network
of human rights expert bodies and encouraged the emergence of the ‘human
rights lawyer’.1 Numerous academic courses and programmes on human
rights were developed, but these were for long mostly focused on law students
and the legal dimensions of human rights. Numerous text books, particularly
on international human rights, approached the topic from an almost
exclusively legal angle. In short, the human rights discourse that emerged
since 1948 came to be dominated by legal perspectives and presences.
To understand the importance of the legal or juridical aspect of human
rights, it may be useful to draw a distinction between the concepts ‘human
rights’ and ‘human rights law’. Misunderstandings between ‘multi-disciplinary’ participants in debates about human rights may to a great extent be
ascribed to a failure to distinguish between these two constructions (or
understandings). On the one hand, human rights are ‘moral’ claims based on
extra-legal sources of authority, such as a shared sense of humanity, our
preferred religious text, or may on a more pragmatic basis be derived from
1

See eg S Meckled-García & B Çali (eds) Legalisation of human rights: Multi-disciplinary
perspectives on human rights and human rights law (2006).
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experience. Human rights (sometimes called ‘natural rights’) are the basic
respect due to us all as human beings. It is only in this understanding that
terms such as ‘inalienable’ and ‘universal’, used in conjunction with ‘human
rights’, really make sense. On the other hand, human rights law is the form in
which these ‘values’ have been concretised in a codification or other legal
text.2 Consider this scenario: Are the ‘human rights’ of a gay man violated if
he is convicted on insufficient evidence, and eventually stoned to death for a
private consensual sexual act with another adult man? Surely, the state
conduct (of at least turning a blind eye or at worst facilitating the conviction
and stoning) violates his right to life, his basic dignity, his fair trial rights,
including the presumption of innocence and the guarantee against cruel
punishment? But is there legal recourse available to challenge and hold anyone
responsible? Are there legal bases for action? When we say that the man has
‘human rights’ and that these rights have been violated, we make a moral
claim based on our understanding of shared common humanity; we formulate
an ontological position about human existence. However, under the domestic
legal system of the country concerned, there may be no legal basis for recourse
and responsibility. Many countries deny the mere existence of lesbian, gay,
bisexual, transgender and intersex (LGBTI) communities, thus rendering
the very idea of their ‘human rights’ as legal entitlements a non-starter. Put
differently, despite having human rights, it is the defects in ‘human rights
law’ that leave affected persons (this man, or his family, for example) without
recourse.
Human rights-as-law has distinct advantages. Human rights law is the
entitlements in law, based mainly on codifications such as treaties and
constitutions. In its concretised form, justiciable or human rights law outlines
the definite contours of expectation and accountability. Human rights law
makes human rights dignity operable and channels sentiment and conviction
into institutionalised forms and procedures, allowing for remedial redress
and the apportionment of responsibility. ‘Legalisation’ or ‘judicialisation’
may not be a sufficient condition to realise human rights, but it is (mostly) a
necessary step in securing accountability and redress. States are bound to
observe ‘legally-binding’ provisions, and consequences follow if they do
not. Human rights law therefore allows for access to justice, the apportionment
2

The focus on texts is an oversimplification, because it leaves no room for customary
international law; and the focus on binding codification is equally under-inclusive, as it
negates the role of ‘soft law’ standards that may be very influential despite formally
lacking binding status.
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of responsibility, accountability, and aims at eradicating impunity, and its
framework provides a clear basis for advocacy and answerability.
Juridical human rights are not without their – rather obvious – disadvantages. For starters, persons marginalised on grounds such as poverty,
geographic location (living in rural areas), or minority status may not have
actual access to legal advice and legal institutions because the legal system
may be corrupt or dysfunctional. To a large extent, the law is not enough:
Effective implementation (or ‘realization’ of human rights) depends more
on accessible and non-corrupt courts and active litigants embedded in some
form of ‘social movement’.3 Focusing on the law as it is opens the door for
staid positivist attitudes and may inhibit and disempower the attempts by
activists and change agents because the ‘rights’ they may want to invoke are
not formally provided for. It is certainly not my intention to celebrate the
fact that some ‘human rights’ have become concretised as ‘human rights
law’, without staying alert to the reality that there still is a huge gap between
the rights we proclaim to have and the rights that are protected under law –
be that under international or national law. To a large extent, the struggle of
human rights activism is the struggle to ensure that ‘human rights’ increasingly,
and as far as possible, correspond with ‘human rights law’. Thus, the antiapartheid campaign culminated in a democratic constitution with justiciable
human rights (law) based on the principles of non-racialism – the struggle
against apartheid was not only for substantive equality but also for equal
constitutional rights. Similarly, the feminist or LGBTI movements see the
adoption of equality legislation (the extension of grounds for nondiscrimination under human rights law) as intended fruits of their struggles.
Yet, the existence of human rights law, by itself, guarantees very little, because
these laws still need to be implemented and respected. But the process of
legalisation gives legitimacy and status to our rights, assist civil society in its
rights-based campaigns, and serve as a yardstick and barometer for government conduct. Importantly, the application of legal texts often facilitates or
leads to ‘judgment’ (a finding about human rights violations), but does very
little to explain why violations occur.4
The initial legal dominance of scholarship and approaches to human rights
is not only the result of the approach taken by lawyers working in this field,
but is also due to the lack of engagement by non-lawyers, in particular scholars
3

See J Foweraker & T Landman Citizenship rights and social movements: A comparative
and statistical analysis (1997).

4

M Freeman Human rights: An inter-disciplinary approach (2011) 91.
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in the social sciences and humanities. To be fair, the hegemony of human
rights law was not total. Proof that human rights law did not hold hegemonic
sway is found in the establishment of the journal Human Rights Quarterly,
launched in 1979, with Richard Pierre Claude – a political scientist – as its
founding editor. This multi-disciplinary journal developed a wide appeal
among scholars in a wide range of disciplines, and its pages have long been
illustrating the benefits of an inclusive approach to human rights. Another
early example, initiated by public health researchers, is the journal Health and
Human Rights, which appeared first in 1994.5 These developments have been
further popularised by human rights film festivals, such as the ‘WATCH DOCS
Human Rights in Film’ festival, held annually in Warsaw, launched in 2001
by a Polish NGO, the Helsinki Foundation for Human Rights; and the Human
Rights Watch (HRW) Film Festival in New York, co-presented since 1994 by
HRW and the Film Society of Lincoln Center. Photo competitions have also
been organised, for instance the one launched by the European Inter-University
Centre for Human Rights and Democratisation (EIUC) in 2007.
As far as the lawyers are concerned, it is slightly surprising that human
rights lawyers have not managed to allow for a more inclusive perspective on
this topic. For long, legal scholars and practitioners have accounted for the
inevitable realisation that law co-exists with other disciplines, and is applied
in a context, together with other disciplines. To a large extent, multi-disciplinary thinking has also had a profound influence on legal academia and
legal scholarship, as reflected in the development of the ‘law and’-subdisciplines. Examples are ‘law and anthropology’ (or ‘legal anthropology’),
law and culture (giving rise to studies of ‘legal culture’), law and economics,
law and language (including semiotics, leading to the inter-disciplinary field
of ‘legal semiotics’), law and literature (with its sub-branches ‘law in literature’
and ‘law as literature), law and medicine (medicina forensis), law and psychology
(‘legal psychology’), and law and society (or ‘socio-legal’ studies). Even
within the broader discipline of ‘law’, sub-disciplinary divisions have long
been and still are often surprisingly tight, exemplified by the separation
between ‘human rights law’, on the one hand, and ‘environmental law’ or
‘humanitarian law’, on the other. However, the fences are coming down, as
mores scholars explore the link between these ‘disciplines’.6
5

Initially edited by Jonathan Mann, this journal is edited by the François-Xavier Bagnoud
Center for Health and Human Rights, Harvard School of Public Health.

6

See eg R Picolotti & JD Taillant (eds) Linking human rights and environment (2003) and
DK Anton & DL Shelton (eds) Environmental protection and human rights (2011).
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As Freeman shows, the social sciences have ‘until recently largely
neglected human rights’.7 He ascribes this situation in part to a preoccupation
of social scientists with ‘scientific approaches’, and a resulting unease to
deal with the explicit normative nature of human rights.8 Although this
dominance is increasingly being broken,9 it is also somewhat surprising that
it ensued in the first place. Multi- and inter-disciplinarity are by no means
new phenomena, and their insights and methodologies have to varying degrees
been accepted in a multiplicity of academic disciplines. It is a reflection of
the deeply ‘legal’ origin and nature of human rights law that this evolution
was so slow in this particular academic domain.
Today, the richness of research and publication in the social sciences that
integrate human rights perspectives is overwhelming.10 Political science
excels not only at asking questions about the political context in which
human rights are embedded,11 but also to pose and provide empiricallybased answers to complicated questions about the ‘actual effect’ or ‘impact’
of international human right norms at the domestic level.12 Anthropologists
ask similar questions,13 focusing on the shaping of identity and personhood
by human rights. Sociology provides an ideal vantage point from which to
chart and critique the social practices that are affected by and affect human
rights, and to ask what the societal effects are of formally accepting
international human rights standards.14 By tracing the forces at play in the
evolution of human rights, historians add to our insights about the present
forms human rights law takes.15 The social sciences also bring their own
methodologies, including quantitative techniques and the use of statistics.16
7

Freeman (n 3 above) 91.

8

Freeman (n 3 above) 89-90.

9

Freeman (n 3 above) vii.

10

Freeman (n 3 above) 89-118.

11

See eg RE Howard & J Donnelly ‘Liberalism and human rights: A necessary connection’
in MR Ishay (ed) The human rights reader (1997) 268.

12

See eg BA Simmons Mobilising for human rights: International law in domestic politics
(2009).

13

See eg SE Merry ‘Transnational human rights and local activism: Mapping the middle’
(2006) 108 American Anthropologist 38 and SE Merry Human rights and gender violence:
Translating international law into local justice (2006), arguing that ‘vernacularisation’
falls along a continuum, depending on the extent to which local cultural forms are
integrated into imported norms and institutions.

14

L Morris (ed) Rights: Sociological perspectives (2006).

15

S Moyn The last utopia: Human rights in history (2010).

16

J Asher et al (eds) Statistical methods for human rights (2008).
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In the field of education, a relatively recent survey showed that an increase
in the extent to which human rights aspects and elements were included in
curricula.17
It is not only the social sciences that have and should engage with human
rights. If a distinction is maintained between social sciences and humanities,
the latter is just as implicated, ranging from philosophy,18 which allows us to
examine and critique the foundations of the protective shield that has been
woven, to literature,19 the performing arts, theatre or drama studies,20 and
religion (or ‘theology’).21 Beyond the social sciences and humanities, the
relevance to human rights of many other disciplines is increasingly emerging,
ranging from public health22 to the ‘pure’ sciences.23

The conference
Against the background of increased acceptance of multi-disciplinarity as
an important approach to human rights, the Centre for Human Rights, Faculty
of Law, University of Pretoria, organised an international conference to
provide an opportunity for academics – especially from African countries
— to ponder and reflect on the benefits that other disciplines bring to the
theory and practice of human rights. One of the reasons for the African focus
is that the teaching and practice of human rights law from a legalistic
perspective is still dominant in most of Africa. A call for papers, focusing on
the social sciences and humanities, was made. A total of 24 papers were
presented at the conference (titled ‘Multi- and Inter-disciplinary Human
Rights in Africa’), which took place on 2 and 3 June 2011, at the Centre.
This Conference coincided with the 25-year commemoration of the Centre
for Human Rights, and marked a shift also in the approach of the Centre
17

See eg JW Meyer et al ‘Human rights in social science textbooks: Cross-national analyses,
1970-2008’ (2010) 83 Sociology of Education 111.

18

See eg R Rorty ‘Human rights, rationality, and sentimentality’ in S Shute & S Hurley
(eds) On human rights: The Oxford Amnesty Lectures, 1993 (1993) 116.

19

See eg JR Slaughter ‘A question of narration: The voice in international human rights
law’ (1997) 19 Human Rights Quarterly 406.

20

See eg P Rae Theatre and human rights (2009).

21

See eg J Langan ‘Contrasting and uniting theology and human rights’ (1998) 26 Journal
of Religious Ethics 249.

22

See eg TW Pogge World poverty and human rights: Cosmopolitan responsibilities and
reforms (2002).

23

See eg RP Claude Science in the service of human rights (2002).

xviii

towards a more multi- and inter-disciplinary approach to human rights. (The
Centre for example introduced an LLM/MPhil programme in Multidisciplinary Human Rights, allowing for students with a legal background to
graduate with an LLM degree, and those without prior legal qualifications
to receive an MPhil degree upon completion.) The Conference benefited
from the presence at the Centre in 2011 of Prof Richard Maiman, an American
political scientist and Fulbright Scholar, who acted as co-organiser and cohost.

The collection and its title
After presenting their papers, the authors were invited to integrate comments
and suggestions made during their presentations, and were asked to resubmit
their papers for peer review. Submitted papers were subsequently sent for
peer review, and those papers selected for publication were reworked and
are contained in this collection.
By promising a discursive space ‘beyond the law’, the first part of this
collection’s title may invoke images of lawlessness and normative disorder.24
However, ‘beyond’ also denotes ‘over and above’, or ‘not only, but also’,
and it is mainly this sense of ‘beyondness-as-complementarity’ that informs
the collection of papers. As much as their ambition is to supplement – and
perhaps also to undermine – legal (and often legalistic) approaches to human
rights, the papers take account of and engage with the law on and of human
rights. Although the ‘legal’ has been and still is an important disciplinary
perspective on human rights, the papers illustrate the benefits and added
value of bringing other disciplines into analyses and debates about human
rights. These other perspectives and approaches do not substitute but rather
supplement law as a prism through which human rights are explored,
understood and talked about.
The second element of the title, ‘multi-disciplinary perspectives’, is
closely linked to the central insight of this work, namely that law often
provides a necessary – but never a sufficient – analytical disciplinary perspective
or practical approach to human rights. Although law has long been the
24

See, eg, the 1992 film Beyond the law, starring Charlie Sheen, in which a ‘good cop’
immerses himself in the criminal underground (and in unlawful activities) in order to
uphold the tenets of the law, but realises, too, that disentangling himself (and returning
from ‘the beyond’) may be increasingly difficult. See also the use of ‘beyond the law’ in
this sense in Van der Merwe’s paper (ch 11 below).
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principal perspective through which human rights were viewed, its
dominance has over time been eroded. Scholars from other disciplines have
entered the discursive landscape, and lawyers have taken note of the insights
that other disciplines can bring. Papers in this work use both the term ‘multidisciplinary‘ and ‘inter-disciplinary’. However, the title of the collection as
a whole makes reference to ‘multi-disciplinary’. To my mind, most of the
papers fit best with this term, understood here as bringing more than one
discipline to bear on the understanding of a particular issue. While the authors
in this collection work between and across disciplines, they remain largely
rooted in their principal disciplines. Fully-fledged inter-disciplinary papers
would have seen a more radical transgression of disciplinary lines, often
written by more than one author whose differently-based disciplinary insights
are pooled and merged into newly integrated pockets of knowledge. To use
Nassali’s metaphor, fruit may be served alone (which is analogous to
‘discipline-based’ research); fruit may be served as a salad, with the pieces
recognisable as say ‘apple’ or ‘pear’ (multi-disciplinary research), or
reconfigured as a ‘smoothie’ (inter-disciplinary research).24 (There are further
variants, such as trans-disciplinary and cross-disciplinary, which each suggest
different strategies and working methods involving more than one discipline,
but they are not explored here.)
The papers collected in this volume illustrate the need for and advantages
of going beyond the legalistic discourse on human rights, and show how
other disciplines may enrich this discourse. Although the possible range of
‘other disciplines’ may extend as far as the sciences and medicine, this
Conference focused principally on the social sciences and humanities. The
papers present both an argument for and an illustration of multi-disciplinary
approaches to human rights.
In this collection, the papers are organised around three main themes.
The first theme concerns the interaction between the social sciences and
human rights (law). After an introductory reflection by Michael Freeman,
which also served as the opening keynote address of the conference, a number
of scholars examine the ‘added value’ that a multiplicity of approaches can
bring to looking at human rights issues. Freeman’s focus falls in particular on
his ‘own’ discipline, political science, and on anthropology. Building on the
concept of political culture often invoked in political science, Maiman locates
two controversial cases decided by the South African Constitutional Court
24

M Nissani ‘Fruits, salads, and smoothies: A working definition of inter-disciplinarity’
(1995) 29 Journal of Educational Thought 121.
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in broader contestations about different political ‘subcultures’. Twinomugisha
shows that the right to health – and in particular the violation of this right –
can only be understood if regard is had to the root causes, ‘the basic determinants of health’, which explain the causes of rights violations. These
root causes have social, political and economic dimensions. Using the
quantitative methods of the social sciences, Kenyon tries to understand why
some civil society organisations use a rights-based approach, while others
do not. Mlenga shows how the notion of social construction, borrowed
from sociology, may provide a fuller understanding of a recently-decided
case and ensuing public debate concerning Malawi’s most publicised ‘gay’
case. Building on insights from sociology, Namukasa adopts a socio-legal
approach to provide an understanding of the right of migrant workers,
derived from their experiences and the political construction of their legallybased human rights claims. Songca contends that children’s human rights
can only be understood against the background of the socio-economic
situation, the prevalent religion and the cultural conditions in a country.
Chitupila describes an analyses the complementarity between human rights
law and education.
In the second part, authors explore the use of narrative, representation
and popular culture as a way to represent and complement human rights law.
Departing from the premise that the ‘voice’ of the ‘victim’ should be heard
in human rights litigation, Wright underlines the role of personal narratives
(‘life stories’) in amplifying and increasing the impact of litigation. Her
exploration of the link between human rights law and literature against the
background of the ‘18-Day Revolution’ in Egypt culminates in a powerful
illustration of how personal narratives provide momentum for political
change. In a contribution providing poignant examples from Kenya, Sipalla
and Lewela argue that human rights violations and trends can be – and should
be – discerned from cultural representations. Van der Merwe’s analysis of
the film The secret in their eyes shows how the representation of aspects of
human rights in popular culture may serve as a way to better understand the
tensions in the actual application of the law and to provide insights into the
reasons for systemic and individual violations. Wielenga’s use of narrative
(interviews conducted with young Rwandans) sheds light on the tension
between universal human rights law and its legitimisation in a specific cultural
and political context.
In the third part, a single paper puts human rights and medicine into
conversation through a discussion of the inquest into the death of Steve
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Biko. This discussion goes beyond ‘forensic medicine’, a traditional meeting
point of law and medicine, by asking questions about complicity and
accountability.
Cumulatively, these papers illustrate both the role of other disciplines to
substantively supplement legal approaches to human rights, as well as the
critical insights which a multiplicity of viewpoints bring, leading us to
question the easy certainties that looking through legal lenses may bring.
The collection of papers is directed at an audience of scholars and practitioners who are engaged in and concerned with the academic study and
practical implementation of human rights. It aims to make a contribution,
particularly from an African perspective, to the growing scholarly literature
on the topic.
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PART I
HUMAN RIGHTS
AND THE SOCIAL SCIENCES

Chapter 1

On the interactions between law and social
science in the understanding and
implementation of human rights
Michael Freeman

Summary
The academic study and international practice of human rights are
dominated by legal analysis. There is increasing consensus that a narrow
legal approach is inadequate for both the understanding and implementation of human rights. This paper seeks to extend the purely legal
understanding of human rights by demonstrating both the contributions
and limitations of comparative political science, international relations
and anthropology. It argues that each has something important to contribute; none is satisfactory on its own; each should be used to rectify the
limitations of the others; and legal approaches should be constructively
integrated into the approaches of various social sciences. Only the explicit
and systematic integration of law and the many other relevant disciplines
can advance our understanding and practice of human rights. Law will
continue to have an important part to play in the field of human rights,
but human rights cannot live by law alone.

Worldwide the understanding and practice of human rights are strongly
dominated by legal thinking, practices and institutions. However, in recent
years there has been a growing recognition that this dominance has been
excessive, and has inhibited both our knowledge of what human rights are
and of how they can most effectively be realised. It is now not very controversial to affirm that both lawyers and activists would benefit by supplementing the legal approach with contributions from other disciplines.
There is some risk, as well as much promise, in this approach. The risk is
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that a multi-disciplinary approach to human rights could lack discipline; that
is, the relatively systematic and cohesive analytical methods of a longestablished discipline such as law could be dissipated. One way to get the
best of both worlds – to combine the richness of a multi-disciplinary approach
with the rigour of particular disciplines – is to begin with attempts to combine
a limited number of disciplines that appear, fairly obviously, to address
similar problems. On this basis, it seems sensible to move from law to the
social sciences (since, after all, law seeks to regulate society, so it had better
understand it) and then to the humanities (since law, and especially human
rights law, deals with human beings, so it had better understand them).
Systematic studies in the 1980s found that about 90 per cent of academic
journal articles on human rights were published in law journals and about 90
per cent of university courses on human rights were taught in departments
of law.1 Since then, there has been some increase in the number of non-legal
human rights journals, of articles on human rights in non-legal journals, and
in multi- or inter-disciplinary university courses.2 There has been progress
in non-legal research and teaching in human rights, but it has been slow, and
the field is still predominantly legalistic.
The rich diversity of disciplines that can contribute to our understanding
of human rights is very well illustrated by the papers presented at the
conference at which this paper was first presented. Disciplines represented
included, in addition to law, sociology, anthropology, economics, cultural
and literary analysis, journalism and film. Topics covered included the
meaning of ‘the right to development’; social science perspectives on the
right to health; multi- and inter-disciplinary approaches to children’s rights;
a socio-legal approach to the rights of migrant workers; human rights and
education; anthropological studies of minority rights; a proposal for the
symbiosis of economics and human rights; human rights and law enforcement
in Kenyan popular art; narratives in the recent North African uprisings; the
1

K Pritchard ‘Political science and the teaching of human rights’ (1989) 11 Human
Rights Quarterly 459.

2

Multi-disciplinary courses simply combine a number of modules taught within different
disciplines. Inter-disciplinary courses seek to establish a dialogue between disciplines
and combine them in addressing particular topics, eg women’s rights can be studied
from both a legal and a sociological point of view, and these different points of view can
illuminate, and show the limitations of, the other. The terms ‘multi-disciplinary’ and
‘inter-disciplinary’ are often used loosely, without clear meaning, and are often confused.
It is, of course, possible (and may be desirable) to combine multi-disciplinary and interdisciplinary approaches in the same university programme, although it is not easy to do
this.
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role of photojournalism in promoting social change; the role of sociology in
enriching human rights with reference to gay rights in Malawi; heritage and
law in South Africa; literature, film and human rights; and the right to food
in Africa.
Before proceeding to an exploration of how the legal and social-scientific
approaches to human rights might interact to mutual benefit, I would like to
say a brief word about other disciplines. The late Richard Claude was not
only an eminent political scientist who founded the inter-disciplinary journal,
Human Rights Quarterly, but a pioneer of attempts to bring science and human
rights together.3 I would like to honour his memory by commending his
important work in exploring the ways in which the natural sciences and
technology can make significant contributions to human rights. I will note
here only briefly the way in which natural and social science combine to
advance our understanding and practice of human rights by a reflection on
the human right to health. This right is set out in article 12 of the International
Covenant on Economic, Social and Cultural Rights (ICESCR), and is
therefore part of international human rights law. However, the implementation
of this right clearly requires the co-operation of human rights lawyers and
health professionals. There is, in addition, strong evidence that social conditions
(such as housing and work place environments) are as important to fulfilling
the right to health as access to healthcare. Thus, sociologists have much to
contribute to the implementation of the right to health. Finally, there is also
evidence that political regimes make a significant difference to the health of
populations: people who live under social-democratic regimes are healthier
than those who live under other types of regime. We need, therefore, a political
science of health.4
In the rest of my remarks, I will not be too ambitious, but will offer some
reflections on my own discipline, and how its limitations have led me to
explore multi- and inter-disciplinary approaches to understanding human
rights and how these may illuminate the merits and limitations of different
strategies for the implementation of human rights.
I am a political theorist, working in a department of political science.
The academic discipline of political science can usefully be divided into
two sub-disciplines: empirical political science, which studies how politics

3.

RP Claude Science in the service of human rights (2002).

4.

These claims are explored in some detail in M Freeman ‘The right to health’ in R Morgan & BS Turner (eds) Interpreting human rights: Social science perspectives (2009).
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actually works in the real world, and normative political theory, which explores
how politics ought to work. Empirical political science seeks, for example, to
explain measurable variations in respect for human rights in different societies,
while normative theorists ponder questions such as which human rights are
truly universal.5
Both normative theorists and empirical political scientists find the legal
approach to human rights to be inadequate. The philosopher, Alan Gewirth,
for example, has made the general argument that it always makes sense to
ask whether the law is what it ought to be.6 James Griffin has evaluated
international human rights law by philosophical standards, and, although he
finds it generally satisfactory, he is critical of some parts of it. He maintains,
for example, that the right ‘to the enjoyment of the highest attainable standard
of physical and mental health’ proclaimed in article 12 of ICESCR is not
only not a human right; it is not even a desirable social goal, for the highest
attainable standard of health would require the redistribution of resources to
health from other desirable goals.7
Empirical social scientists sometimes accuse human rights lawyers of
legal idealism, that is the belief that, if a human right is embodied in law, it
will be enjoyed. Lawyers and activists devote enormous resources to the
reform of national and international law, but rarely investigate systematically
whether human rights law improves the enjoyment of human rights.8 There
is a strong tradition in political theory, stretching from Aristotle through John
Locke to the present maintaining that human rights can be secure only if
they are codified in law.9 Empirical studies, however, have called into question
the assumption that international human rights law is effective in protecting
human rights. The gap between treaty ratification and actual protection
suggests the severe limitations of international law.10 There is empirical

5

For a good example of the former, see T Landman Protecting human rights: A comparative
study (2006); for the latter, see WJ Talbott Which rights should be universal? (2005).

6

A Gewirth Human rights: essays on justification and applications (1982) 277.

7

J Griffin ‘Discrepancies between the best philosophical account of human rights and the
international law of human rights’ (2001) 101 Proceedings of the Aristotelian Society 1.

8

OA Hathaway ‘Do human rights treaties make a difference?’ (2002) 111 Yale Law
Journal 1938.

9

See J Donnelly ‘The virtues of legalisation’ in S Meckled-Garcia & B Çali (eds) The
legalisation of human rights: Multi-disciplinary perspectives on human rights and human
rights law (2006).

10

This is a controversial field involving statistical technicalities. A good guide is Landman
(n 5 above).
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evidence that ratification is often associated with worse rather than better
human rights practices. It has been suggested that in some cases ratification
may be a substitute for implementation: ratification is a low-cost, public
relations exercise for some governments, for whom implementation may be
costly, politically, economically and/or culturally.11 The possibility that
international human rights law may have indirect and/or long-term positive
effects has not been systematically investigated, and so remains an open
question. The effectiveness of law in protecting human rights remains a
subject of controversy, and there is much that we do not know about the
impact of international human rights law on the enjoyment of human rights
in everyday life, but advances in our knowledge of this field will not be
achieved by legal analysis alone; it will require the skills and methods of the
social sciences.12
Some social scientists have sought to combine legal and social-scientific
approaches to human rights by combining two forms of positivism. Legal
positivism says that human rights are what the law says they are. Socialscientific positivism says that reality is what we observe it to be. Positivists
believe that both law and social realities are ‘objective’ and so is the gap
between them. Social scientists, therefore, can study objectively the gap
between law and practice, and explain why this gap varies among different
societies.13
Social scientists, therefore, aim to do what lawyers cannot: to isolate
explanatory variables that account for variations in the protection of human
rights. They seek to accomplish this by the systematic comparison of large
numbers of countries over substantial periods of time. These large-scale,
quantitative, empirical, comparative studies of different human rights
performances in different countries have reached a consensus on certain
conclusions. Democratic and rich societies are likely to offer relatively strong
protection for human rights, while authoritarian government, internal and
external conflicts are associated with serious human rights violations. These

11

Hathaway (n 8 above). Hathaway’s analysis has been challenged on methodological
grounds by R Goodman & D Jinks ‘Measuring the effects of human rights treaties’
(2003) 14 European Journal of International Law 171.

12

A more nuanced, and somewhat more optimistic analysis, focusing on particular treaties
and particular rights, is offered by BA Simmons Mobilising for human rights: International
law in domestic politics (2009).

13

T Landman ‘Comparative politics and human rights’ (2002) 24 Human Rights Quarterly
890.
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are not surprising conclusions, but they are supported by a mass of empirical
evidence analysed by sophisticated statistical methods.14
This kind of social science shares a problem with international human
rights law. Its global ambition requires it to be very abstract. Consequently,
its conclusions seem remote from the experience of human rights violations.
They seem to take the ‘human’ out of human rights. They cast no light on the
social processes by which human rights law is made, and is or is not
implemented. They do not tell us what human rights mean for those whose
rights they are, nor how human rights may be understood differently in
different social contexts with important implications for human rights
practice.15
Statistical analysis of variations in human rights performance, therefore,
is criticised on the ground that it fails to identify the causes of human rights
outcomes. Scholars from the social constructivist school of international
relations have sought to fill this gap by examining the processes by which
repressive regimes are ‘socialised’ into an internalisation of international
human rights norms. Risse and his colleagues in their book, The power of
human rights, argue that the diffusion of international human rights norms
depends on networks of national and trans-national actors connected to the
international regime. Advocacy networks put norm-violating states on the
international agenda; they remind liberal states of their identities as human
rights promoters; they legitimate and empower the claims of domestic
opposition groups against norm-violating governments; and they exert
pressure on these governments. The internalisation of international human
rights norms by a repressive regime is most likely to occur when national
protest movements receive support from trans-national civil society actors
and liberal states, and when the target state calculates that it is in its interest
to make concessions. These concessions may initially be tactical manoeuvres,
but, once governments ‘talk the talk’ of human rights, they may find it
difficult to avoid ‘walking the walk’. There is, however, nothing inevitable
about this process. Governments may resist all pressures, or may make and
then withdraw concessions. The theory therefore does not quite deliver what
it promises: a causal account of human rights reform. It identifies social and
political forces that tend to promote human rights improvements, but fails

14

Landman (n 5 above).
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RA Wilson ‘Representing human rights violations: Social contexts and subjectivities’ in
RA Wilson (ed) Human rights, cultures and context (1997) 134.
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to identify clearly the causes of success and failure. The theory supposes that
the transformation from repression to human rights protection requires a
change in the identity of the state, but offers at best an incomplete account of
how this change of identity can take place.16 Hawkins, in a detailed case
study of Chile, has attempted to supplement this approach. He has suggested
that international human rights law has become an important criterion for
the legitimacy of states. Governments therefore have an incentive to appear to
respect human rights. However, taking human rights seriously may have
considerable costs for governments in loss of power. Thus, governments are
likely to resist pressures for human rights reform if they face a perceived
security or economic crisis and there is a large gap between international
norms and national cultures. The more secure the government, the better
the fit between national and international cultures, the more likely the society
is to internalise international norms.17
Comparative, quantitative political science has established that democracy and wealth are generally good for human rights, while conflict is bad.
What this approach leaves out is precisely the politics and the meaning of
human rights. The constructivist approach emphasises the national and transnational agents of change and their identities, which brings political processes
and cultural meanings into the picture. The constructivist approach is strong
where the statistical approach is weak, and weak where that approach is
strong. It identifies mechanisms, processes and meanings in human rights
politics, but fails to offer strong empirical generalisations. Human rights law
is rather innocent about power. Political science adds to legal analysis an
emphasis on the impact of power struggles and interests on success or failure
to implement human rights. It identifies mechanisms, processes and meanings
in human rights politics, but fails to offer strong empirical generalisations.
Other approaches emphasise culture and meanings even more. The gap
between international norms and human rights practice is explained in part
by the cultural gap between international elites and local ways of life.
Structural factors, such as authoritarian government and internal conflicts,
may play important roles, but significant causal weight is given to the gap
between the culture of international human rights law and the diverse cultures
of everyday life around the world.18
16

T Risse et al (eds) The power of human rights: International norms and domestic change (1999).
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DG Hawkins International human rights and authoritarian rule in Chile (2002).
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SE Merry Human rights and gender violence: Translating international law into local justice
(2006).
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Anthropologists specialise in the study of local cultures, and should
therefore be able to throw some light on the ‘cultural gap’ between
international human rights and local ways of life. When the United Nations
(UN) asked its Commission on Human Rights to draft a declaration on human
rights in 1946, the United Nations Educational, Scientific and Cultural
Organisation (UNESCO) asked the American Anthropological Association
(AAA) for advice on the ground that anthropology was ‘the science of human
beings’ and should therefore be able to give ‘scientific’ advice on their rights.19
The Executive Board of the AAA replied that they had doubts about such a
declaration because it might involve the imposition of narrow cultural values
on societies that did not share them.20 This statement expressed the approach
taken by the American school of cultural relativism, which deployed
anthropology against what it perceived to be cultural imperialism.21 When
published, the statement was attacked on the ground that, since anthropology
was a science, it should not be making statements about human rights at all.22
After this, academic anthropology neglected human rights for some decades,
and left the development of international human rights to lawyers.23
Interest in human rights among anthropologists began to revive with the
founding in the United Kingdom, in 1969, of the non-governmental
organisation (NGO), Survival International, to defend the interests of ‘tribal
peoples’. In 1972 a similar organisation, Cultural Survival, was founded in
the United States of America. In the 1990s, the AAA changed its position,
and committed itself to the promotion and protection of human rights.24
19

M Goodale ‘Toward a critical anthropology of human rights’ (2006) 47 Current Anthropology 485.

20

American Anthropological Association Executive Board ‘Statement on human rights
submitted to the Commission on Human Rights, United Nations’ (1947) 49 American
Anthropologist, New Series 539.

21

K Engle ‘From scepticism to embrace: Human rights and the American Anthropological
Association from 1947-1999’ (2001) 23 Human Rights Quarterly 538.
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HG Barnett ‘On science and human rights’ (1948) 50 American Anthropologist, New
Series, 352.
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Goodale (n 19 above) 487.
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American Anthropological Association ‘Declaration on anthropology and human rights’
(1999). The Declaration states that the Association founds its approach on anthropological
principles of respect for concrete human differences, both collective and individual,
rather than the ‘abstract legal uniformity of Western tradition’ but then goes on to say
that ‘in practical terms’, its working definition builds on the Universal Declaration of
Human Rights and various international human rights treaties, thus leaving the difference
between its conception of human rights and that of international human rights law less
than entirely clear.
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The new anthropology of human rights does not, however, escape entirely
the original relativism of the AAA. Anthropologists study how and where
human rights concepts are produced, how human rights ideas circulate, and
how they affect everyday lives and actions. They see international human
rights law and institutions as articulating a particular cultural system, rooted
in secular, trans-national modernity. They find the conception of the ‘human’
in the international concept of human rights to be problematic because it
understands individuals as more fundamental than social relations and
culture. In many cultures social relations determine what a person is. Rights
are not more fundamental than society, but are constructed by society and its
culture.25 The international human rights regime permits so-called ‘experts’
to apply abstract standards to cultures they do not have the time, resources
or, sometimes, the motivation to understand. The activities of those who
represent this regime may disrupt valuable local practices and/or discredit
human rights with local populations.26 Understanding cultures is what
anthropologists do. They have a disciplinary commitment to context, which
is in tension with the universalist logic of human rights. The anthropologist,
Kirsten Hastrup, has said that the UN declares human rights, while people live
their cultures.27 The anthropology of human rights does not exclude universal
standards, but does call for an understanding of the sources of difference and
universality. A tension remains between ethnographic (descriptive) and
‘emancipatory’ (normative) anthropologies of human rights.28
As the new human rights anthropology is suspicious of universalism, it is
also critical of the legal and social-scientific positivism on which empirical
political scientists have relied. Some anthropologists have argued that, insofar
as there is an international consensus on human rights, it exists at the level of
state elites, and not at the level of cultures. Agreement on abstract legal
formulas may mask disagreement about the meaning of these formulas. The
anthropology of international norm construction can show how texts are

25

T Turner ‘Human rights, human difference: Anthropology’s contribution to an emancipatory cultural politics’ (1997) 53 Journal of Anthropological Research 275; Goodale (n
19 above) 498; J Cowan ‘Comment’ (2006) 47 Current Anthropology 500.
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UJ Dahre ‘Comment’ (2006) 47 Current Anthropology 500.
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K Hastrup ‘Representing the common good: The limits of legal language’ in RA Wilson
& JP Mitchell (eds) Human rights in global perspective: Anthropological studies of rights,
claims and entitlements (2003) 17.

28

M Goodale ‘Introduction to “Anthropology and human rights in a new key’’’ (2006)
108 American Anthropologist 1; Merry (n 18 above).
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produced through compromises that hide substantive disagreements.
Anthropologists also distrust the statism and legalism of the international
human rights regime. They have a particular concern with indigenous
peoples, who do not have a secure place in the international state system,
despite the recent UN Declaration on the Rights of Indigenous Peoples.29
When the international concept of human rights is introduced into a
local context, it mixes, and sometimes competes, with other normative ideas.
Local leaders of social struggles may appropriate human rights discourses as
part of their legal, social and political strategies. In doing so, they may
combine human rights with community norms, state laws, political ideologies
and religious commitments. Anthropology can transcend the universalism
versus relativism dichotomy by showing how universal ideas are deployed
in local contexts. As local actors may employ universalist ideas, so
international NGOs may modify their practices as a result of their encounters
with local cultures. The willingness of local actors to take on the identity of
rights-bearing individuals will depend on their experience of doing so.
Women who learn that violence and discrimination are ‘human rights
violations’ do not necessarily reject the idea simply because it was not
previously part of their cultural repertoire. Oppressed people can learn new
tricks. Nevertheless, the cost of claiming rights may be much greater for
‘victims’ than for elite activists if it alienates them from cultures that provide
meaning and a measure of security, if not full respect for their human rights.30
The cultural gap between the global and the local requires translation of
the modern, universal discourse of human rights into local vernaculars.
This is not only possible; it is done every day. The anthropology of human
rights can, however, study whether human rights get lost in translation.
Translation requires translators. These may be human rights activists,
lawyers, religious leaders, etc. These translators are ‘double agents’ in that
they represent the global to the local, and the local to the global. This can be
a position of power. Translation can be ‘up’ or ‘down’. ‘Upward’ translators
represent subordinates to those in power, and the closer they are to their
‘constituents’, the more their use of the human rights discourse is likely to
be coloured by local discourses. ‘Downward’ translators ‘teach people their

29

Turner (n 25 above) 283.

30

M Goodale ‘Legal ethnography in an era of globalisation: The arrival of Western
human rights discourse to rural Bolivia’ in J Starr & M Goodale (eds) Practising
ethnography in law: New dialogues, enduring methods (2002); Merry (n 18 above).
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rights’, and are likely to stay closer to human rights orthodoxy. Anthropologists of human rights track the articulation of rights at global,
national and local levels. The concepts of ‘global’ and ‘local’ are, however,
themselves problematic because there is a ‘local’ world of international
elites and a partially globalised world of everyday life. In the process of
translation, human rights can be rejected; they can become mere decoration
for local practices; they can form cultural hybrids; or they can subvert local
traditions in favour of a modern rights culture. Anthropology may illuminate
the dynamics of local power in a way that facilitates the implementation of
human rights standards.31
Notwithstanding anthropology’s emphasis on ‘culture’, it may go beyond
the individualism of the human rights discourse to excavate the structures
that impede human rights implementation. For example, discrimination
against women may not be simply the product of certain beliefs and values,
but may also be embedded in social structures of power and economic
inequality that makes the discriminatory culture resistant to change.
Understanding these structures is the first step towards changing them.
Anthropologists do not simply defend ‘cultures’ against external,
universalist interference. By analysing them, they can show that they are not
what they seem to be, and do not have the value that is often attributed to
them. For example, customs that might have been contested and mutable in
traditional societies were often fixed in law by colonial authorities. Merry
gives an example in her book, Human rights and gender violence.32
When Britain leased the New Territories of Hong Kong from China in
1899, it promised to respect Chinese customary law. Part of this customary
law was the rule that only men could inherit property. The British refused to
change this law, even though it was changed in China, Taiwan and Singapore.
When the father of an indigenous woman of the New Territories, LaiSheung Cheng, died, her two brothers inherited the family house in which
she was living. In May 1991 they decided to sell the house to a private
developer. Ms Cheng refused to leave unless she was given a share of the
proceeds, citing a Qing dynasty custom that allowed unmarried women to
reside indefinitely in the family home after the father’s death. For the next
two years, Ms Cheng was severely harassed by the buyer of the house to
force her to leave.
31
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Fed-up with the harassment, Ms Cheng wrote a letter to the Chinese
newspaper Oriental Daily explaining her situation. Oriental Daily did not
publish the letter, but someone at the paper put Ms Cheng in touch with
Linda Wong, a social worker at the Hong Kong Federation of Women’s
Centres. Ms Cheng told Ms Wong that she knew several other indigenous
women in similar situations. Ms Wong asked Ms Cheng to contact these
women and bring them to a meeting. Several indigenous women met Ms
Wong in 1992.
After this meeting, the women informally met various government
officials and members of the Hong Kong Legislative Council. When Hong
Kong submitted its report to the UN Human Rights Committee in 1991, the
Hong Kong Council of Women prepared a ‘shadow’ report in which they
claimed that the inheritance law was a form of gender discrimination that
contravened the Hong Kong Bill of Rights, passed in July 1991, the Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW) and the International Covenant on Civil and Political Rights
(ICCPR). The four authors of the Council of Women’s shadow report were
Western women with strong academic backgrounds. In preparing the shadow
report, one of its authors discovered that the inheritance law applied not
only to indigenous women of the New Territories but to all its inhabitants.
Thus, non-indigenous women in the New Territories would be unable to
inherit property, while women in urban Hong Kong could do so.
In November 1993, the Hong Kong government introduced the New
Territories Land (Exemption) Ordinance that exempted urban land in the
New Territories from the inheritance law. A legislator, Christine Loh,
proposed an amendment extending the Bill to all women. This move led to
the creation of the Anti-Discrimination Female Indigenous Residents
Committee. This organisation included indigenous women, Ms Wong, a
representative from the Association for the Advancement of Feminism, a
reporter from Radio Television Hong Kong, an anthropology graduate
student, and a trade union organiser.
At first, the indigenous women advanced their claims in terms of kinship
obligations, emphasising that they had been dutiful daughters, and tried to
persuade their relatives to fulfil their familial obligations. When that did not
work, they sought help from a legal aid office. Through the Anti-Discrimination Committee they learned to translate their kinship grievances
into the language of rights and equality. This was necessary to secure a
hearing from the Legislative Council and the media, who were not interested
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in family quarrels, but were interested in gender equality and human rights.
In June 1994 The Legislative Council passed the amended Bill by 36 votes
to 2.
Seven features of this campaign are particularly worth noting. Firstly,
indigenous women were able to ‘translate’ grievances that they originally
conceptualised in terms of traditional culture into the language of human
rights. Secondly, ‘modern’ Hong Kong professionals helped them to make
this translation. Thirdly, resistance by conservative men of the New
Territories was also articulated both in terms of traditional culture and of
the international discourse of indigenous rights. Fourthly, while the
indigenous women were prepared to use the human rights discourse to advance
their cause, they were reluctant to abandon the traditional, ‘family values’
framework. Fifthly, timing was important. This struggle took place during
the run-up to the British hand-over of Hong Kong to China, a time when
human rights ideas were both salient and popular in Hong Kong, especially
among its political, professional and intellectual elites. Sixthly, the Chinese
government decided not to intervene. Seventhly, the coincidence of the
inheritance campaign with Hong Kong’s submission of a report under the
terms of an international human rights treaty shows that international human
rights law can play a part in a successful, local human rights campaign, even
though it may not be possible to assign a causal weight to that part. The
anomaly that traditional law applied to non-traditional residents of the New
Territories was discovered only during preparation for the human rights
submission.33 Thus, understanding this case involves the disciplines of
anthropology, sociology, political science and international relations.
The possible effects of the global on the local are seriously underresearched, but human rights anthropology has shown ways in which the
international regime may change local cultures. Not only do international
and national elites seek to change practices at the local level, but the leaders
of local, popular struggles appeal to international human rights standards to
fight local and national elites. Support for human rights standards is sometimes
stronger at the local than at the governmental level. Thus, ‘culture’ can be a
resource for the implementation of human rights, and not simply an obstacle
to be overcome. In the analysis of the interplay of law and other aspects of
culture, the study of human rights should be neither too legalistic nor too
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anti-legalistic. Our understanding of the interaction between international
law, national law and local cultures is just beginning.
Comparative political science finds that the international human rights
regime has little impact on the human rights performance of states, while
democracy, wealth and peace are strongly associated with the protection of
human rights. The policy implications of this analysis are that those who
wish to improve the global protection of human rights should devote their
resources to democratisation, economic development and conflict
resolution, rather than to the construction of ever more human rights law.
The socialisation approach suggests various strategies for improving human
rights, involving material and normative pressures from external states and
NGOs, and the empowerment of internal non-governmental actors. The
approach admits, however, that such pressures can be both productive and
counter-productive, and offers few generalisations on which a successful
strategy might be based. Anthropology adds a fine-grained analysis of how
human rights campaigns interact with cultural commitments at the local
level. It suggests strategies that are more likely to succeed, involving the
translation of international into local discourses, but the Hong Kong case
study suggests that structural factors, especially those involving the type of
political regime, may be very important. Each approach produces
empirically and normatively useful forms of knowledge; none is sufficient
by itself; the combination of all is better than any one approach alone.
However, the promotion of human rights is a tough project, and neither
empirical science nor normative theory can make it easy.

Chapter 2

Political cultures in conflict: Contextualising
constitutional litigation in South Africa
Richard J Maiman

Summary
The concept of political culture as operationalised by the political scientist
Daniel Elazar provides a framework for analysing recent constitutional
controversies in South Africa. The essential elements of the individualistic
political subculture are visible in the ‘balancing of interests’ politics practised
by the ANC government in South Africa, while the characteristics of the
moralistic subculture is reflected in the work of civil society organisations
focused on the ‘mystique’ of South Africa’s Constitution. Incorporating
these categories into brief accounts of two recent Constitutional Court
cases and the public controversies that surrounded them offers insights
into how and why the individualistic and moralistic subcultures of South
Africa are drawn inexorably into conflicts with one another.

1

Introduction

In keeping with the theme of this volume, this paper examines issues relevant
to human rights law in contemporary South Africa through a lens adapted
from the discipline of political science. The analytic framework is based
upon the concept of political culture, which understands the political life of
a community to be shaped to a significant degree by assumptions, attitudes,
and behaviour patterns derived from its members’ collective experiences
over time. Social scientists have employed many versions of the political
culture approach both to understand the politics of particular nations and to
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examine cross-national variations in political attitudes and actions.1 This
study draws specifically on the work of Daniel Elazar, a leading American
scholar of political culture. In a series of works dating from the 1960s,
Elazar identified a set of distinctive styles of politics practised in the United
States (US), each reflecting a different set of beliefs held by members of a
given political community about such things as the purposes of government,
the kinds of people who should take an active part in government and politics,
and the manner in which politics ought to be practised.2 While Elazar applied
his typology to US politics, his analytic categories are not necessarily unique
to the United States. In fact, Elazar believed that the patterns they describe
originated in experiences of various ethnic and religious groups in Europe
before they emigrated to the New World. Believing that broadly similar
patterns of political thinking and behaviour can occur in a variety of times
and places, I have applied Elazar’s framework to contemporary South Africa
to show how it can illuminate some aspects of the country’s political and
legal discourse. This approach allows us first to distinguish between
distinctive political subcultures in South Africa, and then to demonstrate
that those distinctions – and the conflicts that arise from them – play a
decisive role in shaping formal legal arguments and help shape the political
debate taking place around them.
Traditional legal scholarship in the field of human rights usually focuses
on the most immediate products of judicial decision making, the case
outcomes that actually define the state of the law. Political scientists who
study human rights (and other legal issues) in the judicial context have pursued
a range of interests that include, but also go beyond, decisional outcomes.
While one group, known as ‘attitudinalists’, uses advanced quantitative
techniques to measure how individual judges’ attitudes are reflected in their
recorded votes and written opinions, another set of scholars, the ‘institutionalists’, situate the work of courts in broader social and political

1

The seminal work on political culture in the political science literature is G Almond &
S Verba The civic culture: Political attitudes and democracy in five nations (1963). Other
work by political scientists employing the political culture approach includes A Wildavsky
‘Choosing preferences by constructing institutions: A cultural theory of preference
formation’ (1987) 81 American Political Science Review 3; RW Wilson ‘The many voices
of political culture: Assessing different approaches’ (2000) 52 World Politics 246; and O
Woshinsky Explaining politics: Culture, institutions, and political behaviour (2008).

2

Elazar developed, refined and applied his typology of America’s political subcultures
in a number of books, most notably, DJ Elazar Cities of the prairie: The metropolitan
frontier and American politics (1970).
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contexts and examine parts of the judicial process that occur before and after
the formal decision itself.3 The ‘pre-judgment literature’ includes scholarship
that asks questions about how constitutional and legal disputes arise in the
first place, how political issues become legal issues, how court agendas are
set, and why certain issues reach adjudication while others do not. This
paper occupies a specific niche within that literature devoted to studying
how interest groups influence the development of human rights through
litigation.4
Decades after the legal realists delivered the unsurprising news that
‘judicial decisions are not babies brought by constitutional storks’,5 it is now
widely recognised that pressure groups routinely play the role of
constitutional midwives, assisting in the delivery of rights. However, such
advocacy groups seldom act on their own; usually their efforts are supported
and extended by other institutions – the organised bar, law schools, legal
clinics, research units, think tanks, and the media (ranging from print
journalists and broadcasters to bloggers) – that are committed to promoting
human rights in various ways. In the United States, where interest groups
have long made use of the courts to advance their policy agendas, there is a
rich literature documenting those efforts.6 Except during brief periods late
in the nineteenth century and in the 1930s, most of the organisations bringing
constitutional test cases to the courts were from the political left, and for
much of the twentieth century litigation scholarship accurately reflected
this ideological imbalance. Starting in the 1980s, however, conservative
groups finally stopped deploring judicial activism and began taking advantage

3

Some important examples of attitudinal studies are SS Ulmer ‘The Supreme Court’s
certiorari decisions: Conflict as a predictive variable’ (1984) 78 American Political Science
Review 901; JA Segal & HJ Spaeth The Supreme Court and the attitudinal model (1993);
L Baum The puzzle of judicial behaviour (1997). Prominent institutionalist work includes
R Smith ‘Political jurisprudence, the ‘new institutionalism’ and the future of public law’
(1988) 82 American Political Science Review 89; H Gillman ‘On constructing a science of
judicial politics’ (1994) 28 Law and Society Review 355; M McCann ‘How the Supreme
Court matters in American politics: New institutionalist perspectives’ in H Gillman & C
Clayton (eds) The Supreme Court in American politics: New institutionalist interpretations
(1997) 63.

4

A leading work in this field is CR Epp The rights revolution: Lawyers, activists, and
supreme courts in comparative perspective (1998).

5

M Lerner ‘Constitution and court as symbols’ (1937) 46 Yale Law Journal 1314.

6

A comprehensive bibliography and discussion of this literature is found in RJ Maiman
‘“We’ve had to raise our game”: Liberty’s litigation strategy under the Human Rights
Act 1998' in S Halliday & P Schmidt (eds) Human rights brought home: Socio-legal
perspectives on human rights in the national context (2004).
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of it. The multiple challenges to the constitutionality of the Obama
administration’s health care legislation now pending in federal court are
only the latest manifestation of this development.7 Scholars have duly noted
this important shift in tactics and expanded the scope of their research to
cover litigation organisations across the entire political spectrum.8
The interactions of courts and litigation-minded pressure groups
elsewhere in the world have also attracted scholarly interest.9 With regard to
South Africa, Abel’s comprehensive study showed that small victories were
achieved through skilful litigation, even under the apartheid regime.10 At a
time when straightforward statutory challenges were politically impossible,
organisations like Lawyers for Human Rights and the Legal Resources Centre
were able to mitigate some of the effects of apartheid laws by forcing the
government to adhere strictly to its own laws and procedures.11 Such groups
assumed a new importance in South African politics after 1994. Fortified
with a progressive Constitution and supported by a Constitutional Court
willing to play a cautiously transformative role, civil society groups over
time have built a reasonably impressive record of rights-oriented litigation.12
A recent special issue of the South African Journal on Human Rights,
devoted to scholarship on public interest litigation, makes a significant
7

To date, some two dozen cases have been filed against the so-called Patient Protection
and Affordability Act by a variety of plaintiffs, including many conservative interest
groups. Three cases thus far have been decided by federal appeals courts – one upholding
the entire law, another striking down some of its contested provisions, and a third
dismissing the challenge on technical grounds. The US Supreme Court is expected to
review one or more of these decisions in 2012. A Liptak ‘Supreme Court is asked to
rule on health care’ New York Times 29 September 2011.

8

The most recent scholarship on conservative advocacy groups includes A Southworth
Lawyers of the right: Professionalising the conservative coalition (2008) and KR den Dulk
‘Purpose-driven lawyers: Evangelical cause lawyering and the culture war’ in A Sarat &
SA Scheingold (eds) The cultural lives of cause lawyers (2008).

9

Another important line of scholarship in this area is the ‘cause lawyering’ literature, best
exemplified in the five volumes by A Sarat & SA Scheingold (eds) Cause lawyering:
Political commitments and professional responsibilities (1998); A Sarat & SA Scheinggold
(eds) Cause lawyering and the state in a global era (2001); A Sarat & SA Scheinggold (eds)
The worlds cause lawyers make: Structure and agency in legal practice (2005); A Sarat & SA
Scheinggold (eds) Cause lawyers and social movements (2006); A Sarat & SA Scheinggold
(eds) The cultural lives of cause lawyers (2008).
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RL Abel, Politics by other means: Law in the struggle against apartheid, 1980-1994 (1995).
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Some of those victories are discussed in G Marcus & S Budlender ‘A strategic evaluation
of public interest litigation in South Africa’ (2008) http://www.atlanticphilanthropies.org
/sites/default/ files/uploads/public_interest_litigation_sa.pdf (accessed 15 September
2011).
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contribution to assessing the progress of such litigation to date. Some of the
articles in that volume point to conceptual approaches that broaden the
scope of inquiry and begin to redefine success in litigation by looking at the
relationship between constitutional cases and other forms of political
activity.13 As this scholarship continues to grow, it will lend itself to more
theory building about the conditions and circumstances that give rise to
effective public interest litigation in South Africa. In the meantime, my
purpose here is to take a broader view at the optic, situating the disputes
involved in this litigation in the political cultures from which they grow.

2 Political cultures in conflict
Elazar found ‘two contrasting conceptions’ of politics coexisting in America
throughout its history, which he called moralistic and individualistic. The
moralistic approach ‘is animated by a mystique – a vision of the proper
political order yet to be attained but that is in the process of being built upon
existing foundations – and maintains its strength only by maintaining the
vitality of that mystique’.14 The individualistic approach, on the other hand,
springs from ‘a desire to keep the peace through a balance of interests without
any necessary commitments other than the preservation of the marketplace
itself ’.15 I argue in this paper that the essential elements of the individualistic
political subculture are visible in the ‘balancing of interests’ politics practised
by the ANC government in South Africa, while the characteristics of the
moralistic subculture is reflected in the work of civil society organisations
focused on the ‘mystique’ of South Africa’s Constitution. Before proceeding
to that argument, the following section provides a more detailed examination
of the essential characteristics of these two analytic categories.

13

See especially J Klaaren et al ‘Public interest litigation in South Africa: Special issue
introduction’ (2011) 27 South African Journal on Human Rights 1; J Dugard & M
Langford ‘Art or science? Synthesising lessons from public interest litigation and the
dangers of legal determinism’ (2011) 27 South African Journal on Human Rights 39; and
D Cote & J van Garderen ‘Challenges to public interest litigation in South Africa:
External and internal challenges to determining the public interest’ (2011) 27 South
African Journal on Human Rights 167.
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2.1 The individualistic culture
Politics in the individualistic culture is highly pragmatic. According to Elazar,
‘government is instituted for strictly utilitarian reasons, to handle those
functions demanded by the people it is created to serve’.16 It is a process in
which individuals and groups compete for the power that will provide them
with things they want, which invariably start (and often finish) with ‘bread
and butter’ values, material benefits like jobs and social services. This
competition usually revolves around elections involving organised political
parties or, where a single party is dominant, internal factional struggles.
Activities like networking and coalition building are vitally important, since
individualistic politics is ‘based on a system of mutual obligations based on
personal relationships’.17 Patronage and other forms of favour giving are not
only essential to the smooth functioning of this system; they are the primary
reasons for its existence. Individualistic politics is based on serial transactions,
all flowing from a basic quid pro quo in which politicians seek electoral
support by promising benefits to their supporters, who in turn harvest rewards
when their candidates are victorious. Government largesse may sometimes
overflow to those without such IOUs to redeem, but the voters to whom the
elected officials are most beholden are always at the head of the benefits
queue.
Such a political culture has little interest in holding office-holders’
behaviour to extrinsic standards of behaviour. Legitimacy is conferred by
success at the ballot box, where winners earn the right to do pretty much as
they please, as long as they deliver on their promises. Elazar found that in
individualistic cultures, there is likely to be an easy attitude toward the
limits of the professionals’ (that is, the politicians’) perquisites. Since a fair
amount of corruption is expected in the normal course of things, there is
relatively little popular excitement when any is found unless it is of an
extraordinary character.18
Practitioners of individualistic politics are disdainful of efforts to hold
them to any expectations besides those of their supporters. Those who try to
impose more stringent norms are considered ‘elitists’ whose devotion to
abstract principles shows contempt for democratic process and indifference
to the electorate’s real concerns.
16

Elazar (n 2 above) 259-260.
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Because individualistic politicians seek office chiefly to control the
selective distribution of government benefits, they are not particularly
interested in enacting large-scale, across-the-board policies. However, they
will address specific programmatic concerns when the public, or a portion
of the public, strongly demands them. At such a point, Elazar observed, the
politicians’19
willingness to expand the functions of government is based on an
extension of the quid pro quo ‘favour’ system that serves as the central
core of their personal relationships, with new services the reward they
give the public for placing them in office.

Finally, the individualistic culture sees decisions of the political branches –
executive and legislative officials – as reflecting the voices and choices of
voters. Their decisions are thus regarded as having greater legitimacy than
those of judges, who are somewhat removed from conventional political
processes. Judicial decisions respond less to the expressed needs and demands
of the electorate and more to abstract notions of law. Just as they are inclined
to regard phrases like ‘the public good’ as empty political rhetoric, devoid
of meaning to most voters, individualistic politicians are sceptical of judges’
pronouncements about the meaning of law – especially when they are used
to limit the discretion of elected officials. Properly construed, laws and
constitutions should be permissive rather than restrictive, giving government
officials wide latitude for exercising their own judgment. From the
perspective of office-holders in an individualistic culture, judges have their
uses – as when their decisions confer legal and constitutional legitimacy on
politicians’ decisions – but more often they are seen as a dangerous nuisance,
trumping office-holders’ best-laid plans with opaque legal judgments.
2.2 The moralistic culture
Contrasting quite dramatically with almost every aspect of the individualistic
political environment is Elazar’s second category, the moralistic culture,
where ‘[g]overnment is considered a positive instrument with a responsibility
to promote the general welfare’.20 The purpose of moralistic politics is the
betterment of society, usually as defined by a fairly explicit set of standards,
though, as Elazar noted, ‘definitions of what its positive role should be may
19
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vary considerably from era to era’.21 And, he might have added, from place
to place, since moralistic principles like ‘the public interest’ and ‘the general
welfare’ are highly subjective and can be defined quite differently even by
contemporary communities. While many moralistic communities are
overtly religious, some are militantly secular, even anti-religious; for this
reason, many people who would be enthusiastic participants in one moralistic
setting might be distinctly uncomfortable in another. Moralistic cultures
accept that government must provide for their members’ basic material needs,
although simply meeting these needs may not be the government’s greatest
responsibility. In keeping with their instinctive communitarian outlook,
moralistic subcultures typically will try to address those needs with
comprehensive, one-size-fits-all policies, rather than using the incremental
and fragmented approaches that are characteristics of most individualistic
systems. The political competition in a moralistic culture is about which
party or faction can best serve the public interest (not interests): Who can
best address both the short- and long-term needs of the community as a
whole? Moralistic officials, rather than waiting for the public to make specific
demands, often will take it upon themselves to initiate policy changes that
they believe will help achieve goals already embraced by the group.
Taking part in government is seen by moralists as ‘public service’ and,
according to Elazar, it ‘places moral obligations upon those who participate
in government that are more demanding than the moral obligations of the
marketplace’.22 Officials are not only expected to serve the public good, but
also to act according to rules that reflect the community’s basic values. Their
political legitimacy comes, then, not simply from being elected, but also
from subsequently observing explicit and often rigorous standards of
behaviour. No distinction is made between political and personal life;
unconventional actions by public officials – those viewed as departures from
agreed-upon norms – very likely will lead to removal from office. Moralistic
leaders are especially vulnerable to sanctions for their personal conduct,
since such transgressions tend to be easier to document than failures to provide
for the common good or promote the general welfare. It probably goes
without saying that in the moralistic culture there is a ‘general rejection of
the notion that the field of politics is a legitimate realm for private economic
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enrichment’.23 The financial activities of office-holders are closely scrutinised
for evidence of possible abuses of power.
Moralistic political environments exhibit none of the ambivalence toward
law and legal institutions that is found in individualistic cultures. On the
contrary, moralistic systems are deeply devoted to the rule of law – as they
define it – and seeing it as both a means – a standard to live by – and an end
– an ultimate goal to be achieved. Particular respect, even reverence, is
accorded to the community’s basic law, whether that is found in a religious
text or a political document. However, no matter how deeply a moralistic
system may believe in its concept of law, that law is not self-executing.
Judges typically have an important role in such a place, delivering
authoritative decisions about the meaning of the law and enforcing its
strictures against transgressors. In marked contrast to their individualistic
counterparts, executives and legislators in moralistic political subcultures
usually will welcome judges as partners in decision making. At times they
might seek advisory opinions from the judiciary about what is permitted or
required by law rather than proceeding on their own, since such an
imprimatur will confer legitimacy on officials’ actions that they could never
hope to achieve on their own.
Although much more could be said, both descriptively and analytically,
about each of these types of political subcultures, I will confine myself to
just two concluding observations before applying them to the South African
context.24 First, like all typologies, Elazar’s tries to capture overall trends
and tendencies; no given real-world system will ever conform perfectly to
all of the characteristics collected in any general category. Thus, it would be
a mistake to expect that the foregoing descriptions will be perfectly replicated
anywhere in the world, including South Africa.
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Elazar’s third category, the traditionalistic culture, is not directly relevant to this discussion
of contemporary South Africa, but it does deserve at least a footnote. In describing the
traditionalistic political culture, Elazar was referring specifically to the American South,
both before and after the Civil War. However, it is not hard to apply the following
description to the apartheid era South Africa as well: ‘It reflects an older, pre-commercial
attitude that accepts a substantially hierarchical society as part of the ordered nature of
things, authorising and expecting those at the top of the social structure to take a special
and dominant role in government.’ In that culture, the role of government is focused on
‘securing the continued maintenance of the existing social order. To do so, it functions
to confine real political power to a relatively small and self-perpetuating group drawn
from an established elite who often inherit their ‘right’ to govern through family ties or
social position.’
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Second, political cultures (like other types of cultures) are always dynamic,
never static. In the real world, where they are not confined to closed boxes
but often share the same political space, subcultures continually interact
with one another. Interaction leads to influence, which usually flows in
more than one direction. Political cultures are bound to lose some of their
distinctive – and distinguishing – qualities after rubbing up against each
other over long periods of time. Even the stronger cultures that dominate
and eventually overwhelm weaker ones can be strongly affected, even
transformed, by what they have absorbed in that process. For this reason,
while I argue that it is possible to differentiate between individualistic and
moralistic subcultures in South Africa, it would be very surprising if over
time each had not had some moderating effects on the other, or that each did
not sometimes exhibit at least traces elements associated with the other.
2.3 The political subcultures of South Africa
One need not take every sensational news story at face value to recognise
many features of the individualistic political culture at work in the operations
of South Africa’s leading political entity, the African National Congress
(ANC), which has dominated government at all levels throughout the postapartheid era.25 Because of the ANC’s near-monopoly on power, the party’s
pragmatic, utilitarian style has largely defined the country’s politics. In spite
of some recent gains by its main rival, the Democratic Alliance (DA), the
greatest threat to the ANC’s national hegemony is probably internal rather
than external. Like many large national parties around the world, the ANC
consists of a roiling collection of fractious subgroups divided by regional
interests, personal ambitions, and – just occasionally – disagreements over
issues. Party leaders have tried to ride herd on this disorderly assemblage
through the liberal use of patronage, from cabinet ministries down to local
council seats. Through the distribution of public offices among reliable votedeliverers, known in ANC parlance as ‘cadre deployment’, the party has
attempted without much success to keep internal dissension under control.
Also contributing to and presumably benefiting from this system are the
ANC’s financial backers, though whether and when their relationships with
25
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government officials cross the line between legitimate representation of
constituents’ interests and corrupt influence peddling is a matter of intense
debate. For the purposes of this analysis, it is enough to say that those in the
moralistic subculture are not inclined to give officials the benefit of any doubt.
Although the ANC is formally committed to an ambitious agenda of
social programmes aimed at meeting the manifold needs of South Africa’s
people, most its policies – a patchwork quilt of welfare state and neo-liberal
economics – are more pragmatic than ideological in nature.26 However, the
frequently-heard accusation that the ANC stands for nothing more than the
preservation of its own power not only ignores the ANC’s considerable
achievements since 1994, but also misses another dimension of its identity.
Many South Africans would appear to agree that there is a considerable gap
between the ANC’s ambitious goals and its actual performance in delivering
jobs, houses, education, and other government services, a view frequently
expressed in ‘service delivery’ protests around the country. While antigovernment demonstrations may reflect a so-called ‘revolution of rising
expectations’ – a phenomenon in which improvements in people’s lives
only increase their levels of dissatisfaction – in many democratic countries,
such negative feelings would almost certainly have led to the government’s
defeat at the polls. That this has not yet happened in South Africa is due to
several factors, including the absence of a viable opposition, as well as an
entirely different dimension of the ANC’s record – its identification as the
leading force in the nation’s deliverance from the evils of apartheid. The
party’s storied history has elevated it to quasi-religious status among millions
of South Africans, including many of its most deprived people. Therefore,
to call the ANC ‘non-ideological’ is to overlook the fact that its hold on
power today still owes much to its identification with the potent ideology of
liberation. ANC politicians understand the power of that idea and deploy it
with considerable skill, especially during election campaigns. Paradoxically,
then, the ANC’s significantly ideological underpinnings have contributed to
its capacity to practise its individualistic style of politics. Whatever other
26

A more explicitly ideological dimension of ANC politics is found in the current activities
of the ANC Youth League, under the leadership of Julius Malema, which has begun a
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more tangible reasons South African voters may have for continuing to
support the ANC, their connection to the party has deeper-seated origins. In
light of the ANC’s entire century-long history, it may be true that its
individualistic style of politics is entirely a product of its short time in
power.
Standing side-by-side with the individualistic values that dominate South
Africa’s electoral politics is a strong moralistic subculture, grounded in an
array of organisations and institutions that operate with the post-apartheid
Constitution, or particular sections of it, as their touchstones. To be clear, this
subculture does not include all South African NGOs, only those whose work
has a self-described constitutional focus. In the years since the nation was
reborn, scores of NGOs, academic programmes, research units, community
groups and media outlets have taken on the task of defending and advancing
values like human dignity, equality, freedom, non-racialism and non-sexism,
and the rule of law. Some groups work to promote the entire panoply of
constitutional principles; others specialise in specific issues areas such as
freedom of expression, due process, anti-corruption, and socio-economic
rights. Pursuing a wide variety of strategies and tactics, the organisations’
roles and methodologies range from litigation to public education to
community organising to investigative reporting, among other activities.27
While claiming that these groups constitute an identifiable moralistic
subculture, I have deliberately avoided using the term moralistic community
because that would imply a level of political agreement and unity among the
groups that does not exist. Many leading moralistic entities do routinely cooperate and partner with one another, but others could only be described as
competitors and even opponents. The groups range from left to right along
the political spectrum. Some trace their origins to the anti-apartheid struggle,
while others are outgrowths of resistance to that change. What unites them is
not their politics, but the means by which they practise their politics, their
reliance on the Constitution as a sword or a shield, to advance or defend
their values and interests. Aside from their common use of the Constitution,
another similarity among them is that their most frequent opponent is the
government itself. Most of their work consists of invoking the Constitution
27

Not all of the entities that comprise South Africa’s moralistic subculture are situated
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– in court, in print, on the streets – to persuade or compel government
officials to either do, or not do something. Inevitably, this compulsion to
challenge the government over alleged constitutional transgressions gives
rise to political battles pitting the forces of the moralistic and individualistic
subcultures against each other.
The value of any typology rests on its capacity to highlight patterns and
relationships that might otherwise go unnoticed. In the following section,
the typology is applied to brief accounts of two recent Constitutional Court
cases and the public controversies that surrounded them, with the intention
of providing a more nuanced look at how the individualistic and moralistic
subcultures of South Africa are drawn inexorably into conflicts with one
another.

3 Two cases and controversies
3.1 Hugh Glenister v the President of the Republic of South Africa and Others28
Representatives of the individualistic subculture are constantly seeking to
expand the scope of acceptable executive and legislative activity; meanwhile,
the moralistic forces are trying to confine that activity to as narrow a space as
possible. Sometimes those clashes find their way into court for resolution.
The Glenister case, decided by the Constitutional Court in March 2011,
involved a typical dispute between individualistic and moralistic subcultures
over the extent to which the political branches should be free to make policy
within broad constitutional limits, without judicial interference. Originally
brought by Hugh Glenister, a private citizen and anti-corruption activist,29
the case challenged an ANC decision, first adopted at its 2007 party
conference, to dismantle the government’s existing anti-corruption unit, the
Directorate of Special Operations (DSO), popularly known as the Scorpions,
28
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Glenister, a businessman who reportedly spent R3,8 million of his own funds in legal
fees, was represented by Paul Hoffmann, a lawyer who also directs the Institute for
Accountability in Southern Africa. IFAISA is an NGO that, according to its mission
statement, is ‘devoted to upholding constitutionalism in Southern Africa through the
inculcation of the values of accountability and responsiveness to the needs of the
people of the region in its governments, parastatal organisations and civil society,
including business and industry. Accountability is the obligation of those with power or
authority to explain their performance and justify their decisions’ http://www.ifaisa.org/
(accessed 19 September 2011). Based on this statement, the IFAISA clearly is part of
what I have described as South Africa’s constitutionalist, ie moralistic, subculture.
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which was located within the National Prosecuting Authority (NPA), and to
replace it with a new agency, the Directorate of Priority Crime Investigation
(DPCI), to be housed in the South African Police Service (SAPS). The
Scorpions had proven to be a thorn in the side of Jacob Zuma; a DSO-led
investigation of Zuma’s alleged involvement in a bribery scandal very nearly
prevented his ascension to the presidency. Until the ANC’s policy decision,
the government had appeared to support a recommendation made the
previous year by a presidential commission that the DSO should remain in
the NPA rather than be transferred to the SAPS. To some in the moralistic
subculture, the new ANC policy was a blatant attempt to bring an agency
that had showed too much independence under more effective political
control. The government contended that locating the anti-corruption unit
inside the SAPS would greatly improve the capacity of the police to fight
priority crimes like government corruption. Parliament passed legislation
in 2008 codifying the new policy. Even before it was adopted, Glenister
went to court seeking a ruling that such legislation would violate the
constitutional mandate that the government establish an independent anticorruption agency. His challenge was rejected by the Constitutional Court as
premature. Once parliament had acted, Glenister was back in court arguing
that the new laws were irrational and unconstitutional on several grounds.
The High Court held that it had no jurisdiction to determine the constitutionality of the laws, but that they appeared to be rationally related to
the valid purpose of fighting corruption. In appealing that decision to the
Constitutional Court, Glenister was supported by the Helen Suzman
Foundation and the FW de Klerk Foundation’s Centre for Constitutional
Rights, which filed an amicus curiae brief making the argument that
international treaties were a primary source of the government’s constitutional
duty to establish an independent anti- corruption agency.30
30

Information available at the websites of the Helen Suzman Foundation and the FW de
Klerk Foundation locates both organisations within the moralistic subculture discussed
in this paper. The Suzman Foundation describes itself as an organisation ‘promoting
liberal constitutional democracy in South Africa’. Its stated mission is ‘to defend the
values that underpin our liberal constitutional democracy and to promote respect for
human rights before the public’ http://www.hsf.org.za/ (accessed 20 September 2011).
The De Klerk Foundation ‘promotes the presidential heritage of FW de Klerk’ by,
among other things, ‘upholding the Constitution and the national accord’ http://
www.fwdeklerk.org/cgibin/giga.cgi?cmd=cause_dir_custom&cause_id=2137&page=
fwmission (accessed 20 September 2011). While the De Klerk Foundation has been
criticised by other constitutionalists because of the attention it has paid to defending the
rights of the white minority, such a focus would not disqualify it from inclusion in the
moralistic subculture as I have defined it.
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Applying Elazar’s framework, Glenister’s case had all the earmarks of a
classic moralistic challenge to individualistic political behaviour. The
government’s position before the Constitutional Court was also entirely
predictable. It made the argument that that the legislation replacing the
Scorpions was both rational and constitutional because, while the
Constitution required the creation of an anti-corruption unit, it did not specify
what such an entity should look like or where it should be located. Leaning
heavily on the separation of powers principle, advocates for the government
contended that such decisions were policy choices that should be made by
the political branches and deferred to by the courts. These arguments typified
the individualistic position that courts should have little or no role in
reviewing what the government defines as matters of policy.
The Court was unanimous in concluding that the legislation was not
irrational, and that a decision to locate an anti-corruption unit within the
SAPS was not unconstitutional per se. However, the justices were closely
divided on two other dispositive questions: whether the Constitution itself
required the creation of an independent anti-corruption body and, if so,
whether the new agency established by parliament met the necessary
standards of independence. Five of the nine justices answered the first
question in the affirmative and the second in the negative. Thus, by the
narrowest of margins, the 2008 legislation was declared unconstitutional
and parliament was given 18 months to correct its flaws. The majority ruled
that the statutory structure creating the DPCI offends the constitutional
obligation resting on the parliament to create an independent anti-corruption
entity, which is both intrinsic to the Constitution itself and which parliament
assumed when it approved the relevant international instruments, including
the UN Convention.31
Reactions to the Glenister decision were highly polarised, revealing (as
the case itself had) the fault line in South African politics between the
individualistic and the moralistic subcultures, and highlighting their very
different understandings of the proper roles and relationships of the three
branches of government. For the sake of brevity, I will refer to just two of
the responses exemplifying this divide. The judgment was strongly criticised
by Ziyad Motala, a law professor at Howard University and the University
of the Western Cape, who called it ‘a low water mark in South Africa’s
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constitutional jurisprudence’. Stressing that in a democracy it is crucial that
judges respect the separation of powers, Motala argued that ‘a court should
not be making policy choices on the structure of the investigation authority’.
Responding to the charge that the legislation had been politically motivated,
Motala said that, on the contrary, it was the majority decision that displayed
political motives:32
What shaped the outcome in Glenister could lead some to conclude that
this lens was ideological and political. The majority opinion showed a
great distrust for democracy and disdain for political accountability.

Responding to Motala’s article in a typically moralistic fashion, stressing
the duty of judges to decide what the Constitution means, De Vos wrote:
It is not the task of the Court to decide what policy the other branches of
government should adopt, but it is the task of the Court to say when
policy choices made by other branches do not conform to the requirements
set out in the Constitution (as interpreted by judges, of course). This is
exactly what the majority did here.

De Vos accused Motala of basing his argument on the wrong constitution:
Unlike the US Constitution, where the power of judicial review is implied
but not clearly defined, South Africa’s Constitution is unambiguous in making
judges responsible for deciding whether executive and legislative actions
squared with the Constitution’s requirements.33
3.2 Justice Alliance of South Africa v President of the Republic of South Africa34
Justice Alliance, a Constitutional Court judgment handed down in July 2011,
was apparently a much easier case than Glenister for the Court to decide. Its
underlying issues remain unresolved, however, and South Africa will continue
to grapple with them for the foreseeable future. Like Glenister, the case highlights
the profoundly different views about the role of the judiciary held by
representatives of the nation’s individualistic and moralistic subcultures.
The 12-year term of Chief Justice Sandile Ngcobo was scheduled to end
in August 2011. Originally appointed to the Constitutional Court in 1999,
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Ngcobo was elevated to the chief ’s position in 2009, to the disappointment
of those whose preferred candidate was the deputy chief justice, Dikgang
Moseneke. In April 2011, President Zuma, citing several ongoing projects
being led by the Chief Justice to improve access and accountability in the
judiciary, asked Chief Justice Ngcobo to remain in office for an additional
five years. Zuma relied on a 2001 constitutional amendment giving
Parliament the authority to extend the term of a Constitutional Court judge,
and a subsequent statute, the Judges Remuneration and Conditions of
Employment Act, which authorised the President at his discretion to ask a
Chief Justice to remain in office for up to five years beyond the expiration of
his or her normal term. Ngcobo agreed to the President’s extension request.
When it first became known that Zuma was considering extending
Ngcobo’s term, the Centre for Applied Legal Studies (CALS) announced
that it was prepared to challenge the constitutionality of such an action in
court.35 CALS contended that, while the Constitution allowed Parliament to
extend a Chief Justice’s term, it did not permit parliament to delegate that
authority to the President. When the President went ahead with Ngcobo’s
reappointment, CALS filed its lawsuit in the High Court. Meanwhile, two
other NGOs – the Justice Alliance of South Africa (JASA) and Freedom
Under Law – had filed challenges to the reappointment directly in the
Constitutional Court.36 CALS’s case was moved to the Constitutional Court
and consolidated with the other two. CALS was joined in its suit by another
35

CALS is a charter member of South Africa’s moralistic subculture. Founded in 1978 as
a research unit at the University of the Witwatersrand to promote human rights in
apartheid South Africa, it soon expanded its brief to include litigation as well. Today,
CALS describes itself as ‘an independent organisation committed to promoting democracy,
justice, equality and peace in South Africa, addressing and undoing our country’s legacy
of oppression and discrimination through realisation of human rights for all South
Africans under a just constitutional and legal order by undertaking rigorous research,
writing, analysis and briefings; teaching and providing public education and training: the
collection and dissemination of information and publications; and legal advice and
litigation, participation in policy formulation, law reform, dispute resolution, and
institutional development and co-ordination’ http://www.wits.ac.za/academic/clm/law/
cals/aboutcals/11185/ mission_statement.html (accessed 17 September 2011).
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(accessed 18 September 2011). Freedom Under Law (FUL), according to its mission
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(accessed 18 September 2011).
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civil society organisation, the Council for the Advancement of the South
African Constitution (CASAC).37 Two other small organisations, the National
Association of Democratic Lawyers (NADEL) and the Black Lawyers
Association (BLA),38 joined the case as amici only on the matter of remedies,
as did a member of parliament who provided information on the deliberations
on the Judges Remuneration Act. A late amicus curiae application was also
filed by the Democratic Governance and Rights Unit (DGRU), associated
with the University of Cape Town.39
The essence of the dispute before the Constitutional Court lay in the
parties’ different readings of the meaning and significance of section 8(a) of
the Judges Remuneration Act. The President’s counsel contended that the
law merely gave effect to the earlier constitutional amendment, which itself
had authorised extending the Chief Justice’s term. The challengers understood
section 8(a) to have the much broader effect of delegating Parliament’s
authority to the President, giving him full discretion to decide whether,
when, and for how long a term should be extended. All three of the applicants
regarded the statutory provision cited by the President as an impermissible
delegation of parliamentary authority. On this issue, the Court had little
difficulty in concluding that40
[i]t is only by an Act of Parliament that an extension may occur. The
provisions of section 8(a) amount to an impermissible delegation and are
invalid because they are inconsistent with the provisions of section 176(1)
of the Constitution.

The Court gave considerable attention to the principle of separation of powers
in South Africa’s constitutional scheme. As in Glenister, the two sides in
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Justice Alliance had quite disparate views of how the doctrine affected the
case. For the government, it was a bulwark against judicial interference with
policy choices properly belonging to the popularly-elected, politicallyaccountable, branches of government. The challengers, on the other hand,
saw the protection of judicial independence, which was put at risk by the
government’s reading of section 8(a), as essential. In this case, the latter
position easily held sway, with the Court finding that the ‘open-ended
discretion’ created by the law may raise a reasonable apprehension or
perception that the independence of the Chief Justice and by corollary the
judiciary may be undermined by external interference of the executive. The
truth may be different, but it matters not. What matters is that the judiciary
must be seen to be free from external interference.41
Both the outcome and the reasoning in the Justice Alliance case were quite
straightforward. There was no surprise among Constitutional Court watchers
when the moralistic challenges prevailed – despite the fact that the justices
had effectively been asked to end the career of their own chief. From the
moralistic viewpoint, the case was more politically than legally problematic;
there was general recognition that it could well produce a Pyrrhic victory if
Zuma, having been denied his preferred choice as Chief Justice (a man whom
most in the moralistic subculture claimed to admire), then turned to a less
acceptable candidate. About two weeks after the Justice Alliance decision
came the announcement that the President’s nominee for Chief Justice would
be Associate Justice Mogoeng Mogoeng of the Constitutional Court. While
Zuma’s antagonists had had absolutely no reason to think that Zuma would
turn to their own favoured candidate, Deputy Chief Justice Moseneke, there
had been at least some hope that he might designate one of the Court’s female
members. A statement issued by the University of Pretoria’s Centre for
Human Rights typified the initial response to Mogoeng’s nomination to some
members of the moralistic subculture. Expressing ‘surprise’ at the President’s
decision, the reasons for which it called ‘startling unclear’, the Centre
criticised Mogoeng’s credentials compared to those of the deputy chief and
other more senior members of the Court, and pointedly questioned the
President’s commitment to gender equality.42 Behind the doubts being raised
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about Mogoeng’s qualifications, there lurked a strong suspicion that
Mogoeng’s record on the Constitutional Court had recommended him to the
President as an ‘executive-minded’ jurist who might be more amenable than
some other potential candidates to deferring to the political branches. As
criticisms of the nominee began to intensify, the President’s office pointed
out that Justice Mogoeng, having been a judge since 1997, had more prior
judicial experience than all but two present members of the Constitutional
Court, and far more than any previous chief justice-designate.43 Justice
Mogoeng’s decisions as a High Court judge began to be closely scrutinised,
revealing what his detractors saw as a pattern of insensitivity in cases
involving domestic violence against women and rape. More organisations
now joined the fray, openly challenging Mogoeng’s intellectual and ethical
qualifications. When a newspaper editorial forthrightly laid out all its
objections to Mogoeng, including concern that his active involvement in a
conservative church would cloud his objectivity,44 a government spokesman
wrote thanking the editors ‘for reminding us that demagoguery is not the
preserve of politicians; that prejudice dressed as enlightenment is not alien
to editorials’.45 The following week, another editorial took the conflict to a
new level by asserting that ‘[Mogoeng’s] views are not just conservative,
they are wrong, and they ought to debar him from any judicial office, let
alone the highest’.46
Few others seemed prepared to take such a strong stance, at least before
Mogoeng had appeared before the Judicial Service Commission (JSC), a
crucial step in the ‘consultation’ process mandated by the Constitution before
judicial appointments by the President. Many commentators urged the JSC,
which was responsible for interviewing the nominee, reviewing his
qualifications, and deciding on his suitability for the office, to exercise more
independent judgment than it had in the past.47 About half of the JSC members
are appointed directly by the President, and it has a reputation for rubberstamping nominations – like this one – known to have the President’s support.
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Each side now openly accused the other of trying to ‘hijack’ the Constitutional
Court, and of damaging the Court by dragging it into politics. Justice
Mogoeng’s appearance before the JSC, where he responded emotionally to
his critics (including some of the JSC members), did little to allay his
opponents’ doubts about his qualifications. In the end, however, the JSC
approved the nomination by a majority vote, and President Zuma certified
Mogoeng’s appointment as Chief Justice.
Throughout the nomination fight, President Zuma was careful to express
respect for the Constitutional Court and the judiciary, and his support for
their continued independence from political interference. A corollary
message was that the government’s opponents wanted to control the
appointment process because they had a political agenda for the judiciary.
But other prominent party leaders began to take a very different line, accusing
the Constitutional Court judges themselves of going to battle against the
government (a view that Zuma himself has been reported to share).48 The
ANC’s Secretary-General, Gwede Mantashe, said in an interview that some
recent judgments clearly showed the Court to be hostile to the government.
‘Unless this issue is addressed,’ he said, ‘it’s going to cause instability. You
can’t have a judiciary that seeks to arrest the functioning of government.’
Not surprisingly, Mantashe took issue with both the Glenister and Justice
Alliance decisions. Glenister, he said, ‘seeks to cast aspersions on the work of
parliament … once you have that kind of judgment that ventures into political
weighting of views, then it’s a slippery road we have embarked on.’ Similar
comments are often made by politicians unhappy about a court decision.
But Mantashe’s criticism of Justice Alliance was much more striking because
it was directed not so much at the decision as at the Court itself. The judgment,
he said,49
looks very suspicious … When you look at that judgment you ask yourself
whether the judges who sat on that bench were not interested parties in
the appointment of a new chief justice. Where does that line end, when
you sit and be judge in an area that benefits you?
48

M Letsoalo & M Mataboge ‘Zuma ‘had no choice but to call inquiry’‘ Mail & Guardian
23 September 2011. The story stated that Zuma had told his party’s executive committee
that he had appointed a commission to reopen an arms deal investigation ‘to prevent the
Constitutional Court from taking charge of the matter and prescribing the terms of
reference for him’. The newspaper said its ‘reliable sources’ for the story were three
unnamed executive committee members. Some might be inclined to doubt or discount
such reports, given the Mail & Guardian’s status as leading moralistic voice.

49

M Mkhabela ‘Judges moving into politics’ The Sowetan 18 August 2011.

38

Chapter 2

Some two weeks later, Ngoako Ramatlhodi, a member of the ANC’s National
Executive Committee and Deputy Minister of Correctional Services,
published a newspaper article expressing the view that South Africa’s
Constitution represented ‘a compromise tilted heavily in favour of forces
against change’. The liberation movement, he said, had ‘made fatal
concessions’ to ‘apartheid forces’ that ‘sought to and succeeded in retaining
white domination under a black government. This they achieved by ‘emptying
the legislature and executive of real political power’ and ‘vesting it in the
judiciary, chapter 9 institutions and civil society movements’.50
Ramatlhodi’s article, surely one of the harshest and most direct attacks on
the Constitution and the judiciary (and the moralistic subculture) ever made
by a prominent ANC member, immediately provoked a stinging reply from
Pierre de Vos, who called it ‘bizarrely immoral’. According to De Vos,51
it is … not surprising that [Ramalthodi] is now using the South African
Constitution and our independent constitutional institutions as scapegoats to try and divert attention from the failures of the government.
Our government is failing to address the most basic needs of the poor
while government and party leaders live lavish lifestyles at the expense of
taxpayers and of the poor, whose lives could have been improved by the
money wasted on extravagant perks and the millionaire lifestyles of ANC
leaders.

De Vos went on to praise the Constitutional Court’s record of defending the
interests of South Africa’s poor against what he characterised, in effect, as
the neglect and venality of the elected government.
These attention-grabbing comments by Mantashe and Ramatlhodi may
suggest that, in the wake of its recent losing streak in the Constitutional
Court, the ANC government has decided to engage its adversaries more
aggressively in the court of public opinion – which, after all, is the preferred
battleground for individualistic forces. If the government is undertaking a
new political offensive against its moralistic opponents, it is also possible
that it has decided to include the courts in that category as well. The ANC
may be hoping that by painting judges as elitists, it can enlist the public’s
support for restricting judicial independence. In the past, of course, even
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threats of court curbing have been known to induce judges to be more
sympathetic to executive and legislative prerogatives.52 Another part of such
a strategy could be a more concerted effort by the government to transform
the judiciary into a more compliant partner by appointing judges known to
be more sympathetic to the perspectives of the political branches. It goes
without saying that such a campaign by the individualistic forces would
serve as a call to arms for some segments of the moralistic subculture and
cause its members to step up their efforts to preserve their own place in
South African politics.

4 Conclusion
These brief narratives suggest that Elazar’s typology of political cultures
provides a framework for helping understand the conflicts taking place around
a number of constitutional issues in South Africa today. While not all of
these disputes are framed explicitly in human rights terms, it is obvious that
the basic issues underlying them – the relative powers of the executive,
legislative, and judicial branches, the role of a constitution in a representative
democracy – are highly relevant to all human rights questions. The
framework seems likely to remain useful for some time to come. Certainly
there is no reason to expect that either one of the country’s political
subcultures will somehow displace the other in the foreseeable future. In
fact, there is a sense in which the subcultures may be mutually dependent,
each needing the other to operate as a foil, helping to validate its own values
and perspectives. While each subculture will no doubt continue to enjoy
greater success in its own sphere of influence – the individualistic in electoral
politics and the moralistic in court – occasional cross-over victories are not
out of the question. The intercultural disagreements described here are hardly
trivial – indeed, they are classic political disputes over time-honoured
principles. As the battles between the individualistic and moralistic forces
continue, political scientists will be among the most interested spectators,
and analytic frameworks like the one used here may prove useful in bringing
some intellectual clarity to the proceedings.
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Chapter 3

Beyond juridical approaches: What role can
the gender perspective play in interrogating
the right to health in Africa?
Ben KirombaTwinomugisha

Summary
The right to health has been recognised in legal and institutional
frameworks at the international, regional and national levels. States have
obligations to respect, protect and fulfil the right to health. This paper
argues that although juridical approaches that interrogate the right to
health are necessary, they cannot adequately unravel the root causes of
the violations of the right. Given that the right to health is influenced by
a complex set of social, economic and cultural factors, juridical approaches,
which are largely positivistic in nature, are narrow and hence inadequate.
Taking the example of women’s right to health, the paper illustrates how
the gender perspective can be employed to supplement juridical approaches
to protect the right to health.

1 Introduction
One of the major achievements in the development of human rights has been
the recognition that socio-economic rights, such as the right to health, form
an integral part of international relations and are inalienable and an
indivisible part of universal human rights.1 Consequently, the right to health
1

At the United Nations World Conference on Human Rights held in Vienna in 1993, it
was declared that all human rights (civil, economic, political, social and cultural) are
‘universal, indivisible and interdependent and interrelated’. See Vienna Declaration
and Programme of Action (12 July 1993) UN Doc A/CONF.157/23 para 5. The
indivisibility and interdependence of human rights were also emphasised at the Summit
of Heads of State and Government in 2000. See UN Millennium Declaration, GA Res
55/2, UN Doc A/RES/55/2 (13 September 2000).
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has been recognised in legal and institutional frameworks at the international,
regional and national levels. For example, the Universal Declaration of
Human Rights (Universal Declaration),2 whose norms have largely been
transformed into customary international law,3 guarantees every person a
right to a standard of living, including access to medical care and necessary
social services, which are key components of the right to health.4 The
International Covenant on Economic, Social and Cultural Rights (ICESCR)
also enjoins state parties to ‘recognise the right of everyone to the enjoyment
of the highest attainable standard of physical and mental health’.5 The
Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) 6 enjoins state parties to eliminate all forms of
discrimination against women in all fields, including health.7 According to
the Convention on the Rights of the Child (CRC), state parties ‘recognise the
right of the child to the enjoyment of the highest attainable standard of
health’.8 State parties should also ensure ‘the provision of necessary medical
assistance and health care to all children’9 and ‘appropriate pre-natal and
post-natal health care for mothers’.10
At the regional level, the African Charter on Human and Peoples’ Rights
(African Charter) guarantees every individual the right to enjoy the best
attainable state of physical and mental health11 and state parties are obliged

2

Universal Declaration of Human Rights, GA Res 217 A (111) GAOR, Sess Part I,
Resn 71.

3

On the legal status of customary international law in the domestic context, see DK
Kinney ‘The international human right to health: What does this mean for our nation
and world?’ (2001) 34 Indiana Law Review 1465. Kinney argues that, since customary
international law can legally bind nations regardless of treaty ratification, it is ‘promising
when it comes to establishing a binding international human right to health in the
nations of the world’.
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to ‘take the necessary measures to protect the health of their people and to
ensure that they receive medical attention when they are sick’.12 The Protocol
to the African Charter on Human and Peoples’ Rights on the Rights of Women
in Africa (African Women’s Protocol) also pays special attention to women’s
health in Africa.13 Some national constitutions also contain provisions with
a bearing on the right to health.14 These legal instruments, which have been
extensively analysed by many legal scholars,15 provide a framework for the
protection of socio-economic rights, generally, and the right to health, in
particular.
In spite of the legal recognition of socio-economic rights, such as the
right to health, at the international, regional and national levels, the violations
of civil and political rights continue to attract greater attention than those of
socio-economic rights, which are the daily concerns of the poor,
disadvantaged and marginalised individuals and populations of Africa.16
Yet, as Agbakwa has correctly observed, socio-economic rights are poor
12

Art 16(2) African Charter.

13

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women
in Africa, adopted 11 July 2005 in Maputo, Mozambique. At the regional level, see also
art 14(2)(b) of the African Charter on the Rights and Welfare of the Child. There are
also other documents with a bearing on the right to health. See eg the Constitutive Act
of the African Union (2000), which states as one of its objectives ‘to work with relevant
international partners in the eradication of preventable diseases and the promotion of
good health on the continent’ (art 3 (n)). See also the Abuja and Maputo Declarations
on HIV/AIDS, Tuberculosis, Malaria and Other Related Infectious Diseases (2001
and 2003 respectively).

14

See eg sec 27 of the South African Constitution. See also art 43(1) of the Constitution
of the Republic of Kenya 2010, which guarantees every person the right ‘to the highest
standard of health, which includes the right to health services, including reproductive
health care’. The Constitution of the Republic of Uganda also provides for the right of
access to medical services and enjoins the state to provide medical assistance to the
population (see Objectives XIV and XX of the Constitution). On the survey of constitutional protection of the right to health, see M Mulumba et al Constitutional provisions
for the right to health in East and Southern Africa (2010).

15

See eg C Ngwena & RJ Cook ‘Rights concerning health’ in D Brand & C Heyns (eds)
Socio-economic rights in South Africa (2005) 107; JC Mashamba ‘Are economic, social
and cultural rights judicially enforceable?’ (2009) 15 East Africa Journal of Peace and
Human Rights 225.

16

See eg L Arbour ‘Economic and social justice for societies in transition’ (2007) 40
International Law and Politics 1 (arguing that discourses on transitional justice have
adopted a narrow conceptualisation of justice by focusing only on violations of civil
and political rights such as torture while neglecting serious denials of socio-economic
rights such as systematic discrimination, and inequality in access to resources, including
land, housing, food and health care). See also SC Agbakwa ‘Reclaiming humanity:
Economic, social and cultural rights as the cornerstone of African human rights’ (2002)
5 Yale Human Rights and Development Law Journal 177.
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people’s means of self-defence, and a government’s legitimacy is largely the
function of its ability to ensure the realisation of these rights. In any case, it
is generally the poor, such as rural women, who mostly experience the
violations and non-realisation of socio-economic rights.17 Most African
countries have experienced socio-economic challenges of poverty, such as
environmental degradation, inadequate access to health care, education,
housing and social security. These challenges, which are aggravated by the
public health burden accruing from HIV/AIDS, malaria, tuberculosis and
other related diseases, have a profound impact on the right to health.
Against the above background, this paper argues that, although juridical
approaches which interrogate the right to health are necessary, they may not
adequately unravel the root causes of violations of the right. Thus, there is a
need to explore how other perspectives such as gender can be employed to
supplement juridical approaches to protect the right to health. This paper is
divided into five sections. The first section is the introduction. The second
section maps out the normative content of the right to health. The next section
briefly enquires into the utility of an inter-disciplinary approach to human
rights, generally, and the right to health, in particular. The fourth section
illustrates how the gender perspective can augment juridical approaches in the
protection of the right to health. The last section presents concluding remarks.

2 The normative content of the right to health: A bird’s
eye view
The World Health Organisation (WHO) broadly defines ‘health’ as ‘a state
of complete physical, mental and social well-being’.18 It is in this context
that the Committee on Economic, Social and Cultural Rights (ESCR Committee) has interpreted the right to health, as defined in article 12(1) of
ICESCR, as: an inclusive right extending not only to timely and appropriate
health care, but also to the underlying determinants of health, such as access
to safe and potable water and adequate sanitation, an adequate supply of safe
food, nutrition and housing, healthy occupational and environmental
conditions, and access to health-related education and information, including
on sexual and reproductive health.19
17

Agbakwa (n 15 above).

18

See the Constitution of the World Health Organisation Basic Documents (2007) 1.

19

General Comment 14 para 11.
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It is important to note that the right to health belongs to the category of
human rights known as socio-economic rights. By their nature, these rights
have important social and economic dimensions as most of them reflect
specific areas of basic needs or delivery of particular goods and services.20
The rights tend to create entitlements to material conditions for human
welfare.21 Consequently, according to the ESCR Committee, ‘the right to
health must be understood as a right to the enjoyment of a variety of facilities,
goods, services and conditions necessary for the realisation of the highest
attainable standard of health’.22 The right to health entails four important
interrelated and essential elements: availability, accessibility, acceptability
and quality of health care facilities, goods and services.23 There should be
functioning public health and health care facilities, goods and services, as
well as programmes in sufficient quantity within the state party.24 Health
facilities, goods and services should be physically and economically accessible
to everyone without discrimination.25 The health facilities, goods and
services must be acceptable and of good quality.26
A number of obligations are placed on state parties to actively implement
the right to health. Like all other socio-economic rights, the right to health is
to be progressively realised to the maximum level of available resources.
ICESCR provides as follows:27
Each party to the present Covenant undertakes to take steps, individually
and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a
view to achieving progressively the full realisation of the rights recognised
in the present Covenant by appropriate means, including the adoption of
legislative measures.

However, there are immediate obligations in relation to the right to health.
State parties must guarantee that the right to health will be exercised without
20

Ngwena & Cook (n 15 above) 107.

21

See JC Mubangizi The protection of human rights in South Africa: A legal and practical
guide (2004).

22

General Comment 14 para 9.

23

Paras 12(a)-(d).

24

Para 12(a).

25

Para 12(b).

26

Paras 12(c) & (d).

27

Art 2(2) ICESCR.

46

Chapter 3

discrimination of any kind and must take deliberate, concrete and targeted
steps towards the full realisation of the right.28 The concept of progressive
realisation does not deprive state parties’ obligations of meaningful content.29
State parties have ‘a specific and continuing obligation to move as
expeditiously and effectively as possible’ towards the full realisation of the
right to health.30 Retrogressive measures taken in relation to the right are not
acceptable.31
Like all human rights, the right to health imposes three major obligations:
to respect, protect and fulfil.32 The obligation to respect requires state parties
to refrain from interfering directly or indirectly with the enjoyment of the
right to health.33 The obligation to protect requires state parties to take
measures that prevent third parties from interfering with the realisation of
the right to health.34 This obligation also includes the duties of states to,
among others, ‘adopt legislation or take measures ensuring equal access to
health care and health related services provided by third parties’35 and ‘to
ensure that privatisation of the health sector does not constitute a threat to
the availability, accessibility and quality of health facilities, goods and
services’.36 The obligation to fulfil requires state parties ‘to adopt appropriate
legislative, administrative, budgetary, judicial, promotional and other
measures towards the full realisation of the right to health’.37 The obligation
to fulfil requires state parties ‘to give sufficient recognition to the right to
health in the national political and legal systems, preferably by way of
legislative implementation’38 and also ‘to adopt a national health policy with
a detailed plan for realising the right to health’.39

28

See art 2(1) and General Comment 13 para 43.

29

General Comment 14 of 2000, para 31. See also General Comment 3 of 1990, UN
ESCR Committee 5thsess, Supp.3, Annex III, UN. Doc E/1991/23 (1990).

30

General Comment para 9; General Comment para 31.

31

General Comment para 32.

32

On the typology of obligations, see generally H Shue Basic rights: Subsistence, affluence
and US foreign policy (1980).
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General Comment para 33.
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As above.
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Para 35.

36

As above.
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Para 33.
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Para 36.
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The ESCR Committee outlines three facets of the obligation to fulfil: to
facilitate, provide and promote.40 The obligation to facilitate requires state
parties to, among others, ‘take positive measures that enable and assist
individuals and communities to enjoy the right to health’.41 The obligation
to provide requires state parties to provide a certain right, such as health
care, ‘when individuals or a group are unable, for reasons beyond their
control, to realise that right themselves by means at their disposal’.42 Under
the obligation to promote, state parties should ‘undertake actions that create,
maintain and restore the health of the population’.43
It should be noted that, largely because of scarce resources and the need
to balance competing socio-economic priorities, the jurisprudence in the
area of socio-economic rights has developed the minimum threshold
approach. State parties have a core obligation to ensure the satisfaction of, at
the very least, essential minimum levels of each right, including essential
primary health care.44 According to the ESCR Committee, these core
40

Para 37.

41

As above.

42

As above.

43

As above.
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General Comment 3 of 1990 para 10. See also BA Andreassen et al ‘Assessing human
rights performance in developing countries: The case for a minimum threshold approach
to economic and social rights’ in BA Andreassen & A Eide (eds) Human rights in
developing countries (1988). Some commentators have argued that minimum core
obligations such as primary health care are non-derogable. See eg D Otto Economic,
social and cultural rights (2002). It should be noted that like with most concepts, there
are different views regarding the minimum core approach. Some critics have pointed
out that the approach is vague since it does not clearly explain what amounts to the
‘minimum’ and/or ‘essential’ levels of a given socio-economic right. Because of this,
Toebes, eg, argues that the minimum core concept threatens the broader goals of socioeconomic rights. See B Toebbes ‘The right to health’ in A Eide et al (eds) Economic,
social and cultural rights: A text book (2001) 176. On this view, see also KG Young ‘The
minimum core of economic and social rights: A concept in search of content’ (2008) 33
Yale Journal of International Law 113; K Lehmann ‘In defence of the Constitutional
Court: Litigating economic and social rights and the myth of the minimum core’ (2006)
22 American University International Law Review 163. Some commentators have, contrary
to the principle of universality of human rights, suggested different ‘core minimums’ for
different countries. Eg, Eide is of the view that ‘[t]he immediate obligations of states
under art 2 imply that countries with more resources have a higher level of core content
or immediate duties than those with more limited resources’. See A Eide ‘Economic,
social and cultural rights as human rights’ in A Eide et al (eds) (above) 27. Scott &
Alston have also pointed out that there is a distinction between what they call ‘relative
(state-specific) core minimums’ and ‘absolute core minimums’, such that ‘Canada’s core
minimum will go considerably beyond the absolute core minimum while Mali may go
no further than this absolute core’. See C Scott & P Alston ‘Adjudicating constitutional
priorities in a transnational context: A comment on Soobramoney’s legacy and Grootboom’s
promise’ (2000) 16 South African Journal on Human Rights 250. Other scholars have
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obligations include the obligation to ensure the right of access to health
facilities, goods and services on a non-discriminatory basis, especially for
vulnerable and marginalised groups; to ensure access to the minimum
essential food which is nutritionally adequate and safe; to ensure access to
basic shelter, housing and sanitation, and an adequate supply of safe and
potable water; to provide essential drugs; to ensure equitable distribution of
all health facilities, goods and services; and to adopt and implement a national
public health strategy and plan of action.45
To conclude this section, it can be seen that the right to health is more
than simply access to health care. It includes critical elements of well-being,
such as housing, clean water, adequate food and shelter. The right is firmly
provided for in international and regional human rights instruments and
states must take appropriate steps to ensure that the right is realised without
discrimination. In the next section, I briefly examine the utility of an inter-

exalted the minimum core concept as justiciable and an important benchmark against
which government programmes can be assessed. On this view, see P de Vos ‘The
essential components of the human right to adequate housing: A South African
perspective’ in D Brand & S Russell (eds) Exploring the core content of economic and
social rights: South African and international perspectives (2002) 23; M Pieterse ‘Eating
socio-economic rights: The usefulness of rights talk in alleviating hardship revisited’
(2007) 29 Human Rights Quaterly 796. See also G van Bueren ‘Of floors and ceilings:
Minimum core obligations and children’ in Brand & Russell (above) 184 (arguing that
the minimum core of state responsibility is universal and may not necessarily depend
on the country’s level of development). Bilchtz also argues that, when properly
understood, the minimum core approach ‘provides an attractive conception of the
content of socio-economic rights that is both sensitive to the limitations of scarcity yet
renders these rights meaningful for the poor’. He points out that, compared to the
minimum core approach, the reasonableness approach applied by the South African
Constitutional Court fails to place the fundamental interests of individuals at the centre
of its inquiry and tends to obscure the vulnerability of individuals in certain cases. See
D Bilchitz ‘Towards a theory of content for socio-economic rights’ paper presented at
the IACL Conference, Athens (2007), http://www.enelsyn.gr/papers/w13/paper%
(accessed 27 September 2011). In my view, whatever the critics say, the minimum core
approach is critical in determining the extent to which the state has complied with its
obligations to meet the health needs of the vulnerable, such as rural poor women who
may be oppressed by the negative forces of patriarchy and the market. The approach
assists courts in delineating the normative content of socio-economic rights, generally,
and the right to health, in particular. In so doing the courts provide the executive with
a greater understanding of what obligations arise from the rights in question, whose
violation may render the state accountable.
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Paras 43(a)-(f). Other obligations of comparable priority include (1) to ensure reproductive, maternal and child health care; (2) to provide immunisation against the major
infectious diseases; (3) to take measures to prevent, treat and control epidemic and
endemic diseases; (4) to provide education and access to information concerning the
main health problems in the community; (5) to provide appropriate training for health
personnel, including education on health and human rights. See paras 44(a)-(d).
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disciplinary approach to the protection of human rights, generally, and the
right to health, in particular.

3 Toward an inter-disciplinary approach to the right to
health
There is no doubt that the above human rights law provisions on health can
be strengthened by juridical approaches such as legislation and litigation.
These approaches play a crucial role in the protection of human rights,
generally, and the right to health, in particular. Legislation is one of the
‘appropriate means’ through which the right to health can be given effect in
the domestic order. It should be noted that a state may have the best health
policy framework, but policies are not binding: They may not be adequately
relied upon to render the state accountable for a failure to meet its obligations.
Legislation transforms aspirations contained in health policy frameworks
into binding obligations, which may be enforced in courts of law. In fact,
ICESCR enjoins state parties to ‘consider adopting a framework law to
operationalise their right to health national strategy’.46 Such law should,
among others, establish national mechanisms for monitoring the
implementation of national health strategies and plans of action and the
means by which the right to health benchmarks could be achieved.47 It should
be noted that, since monitoring of the implementation as suggested by
ICESCR may be expensive, African countries such as Uganda may seek
international financial and technical assistance for that purpose.48
Violations of the right to health may be successfully challenged through
court action. Litigation may be used as a mechanism to advance the right to
health by holding states and non-state actors accountable to human rights
norms.49 Litigation may serve to hold states accountable to their laws and
46

Para 54.

47

As above.
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Art 2(2) of the ICESCR permits state parties to seek ‘international assistance and cooperation, especially economic and technical’ to enable them realise the rights in the
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See S Gloppen ‘Litigation as a strategy to hold governments accountable for implementing
the right to health’ (2008) 10 Health and Human Rights 23; S Gloppen ‘Social rights
litigation as transformation: South African perspectives’ in P Jones & K Stokke (eds)
Democratising development: The politics of socio-economic rights in South Africa (2005)
153; JC Mubangizi & BK Twinomugisha ‘The right to health care in the specific context
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policies and also to empower individuals and groups to enforce their right to
health directly. Through litigation, the state may be challenged to demonstrate
what steps it has taken towards the realisation of the right to health.It should
be pointed out that, by framing the complex phenomenon of health in the
powerful language of rights, the litigation process assists in placing healthrelated issues on the agenda, both before the judge and the court of public
opinion. Litigation can also serve as a process through which the poor,
vulnerable and marginalised may voice their problems and hardships. On
the mobilisation and transformative potential of the litigation process in
South Africa, Liebenberg has correctly observed as follows:50
The winning of affirmative social benefits through litigation can create a
favourable terrain for broader mobilisation around deeper reforms. A
substantive jurisprudence on social rights can facilitate ‘non-reformist
reforms’ and advance transformation in South Africa. In particular, it can
serve to enhance the participatory capabilities of those living in poverty
and expose the socially-constructed nature of poverty and inequality. At
its best it should constantly remind us of our constitutional commitment
to establishing a society based on social justice, and facilitate the inclusion
of marginalised voices in the debate on what is required to achieve such
society.

The court process can also be a learning process for lawyers and judicial
officers handling cases involving issues related to health and human rights.
Judges should be able to clarify on the normative content of particular rights.
The content of a given right provides the reference against which measures
or steps taken by the state should be examined. The question is this: Can
these juridical approaches adequately expose the social, economic and
cultural dynamics that influence the practical application of the right to
health in Africa?
It should be noted that, although juridical approaches play a critical role
in encouraging states to promote, protect, respect and fulfil human rights,
the impact of these approaches may be limited. In my view, juridical
approaches cannot sufficiently interrogate the structural and systemic barriers
of access to HIV/AIDS in the context of access to HIV/AIDS medicines: What can
South Africa and Uganda learn from each other?’ (2010) 10 African Human Rights Law
Journal 131.
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that inhibit the realisation of the right to health by the poor, vulnerable and
marginalised people of Africa. The approaches cannot sufficiently unravel
the violations of the right to health. In any case, strategies like litigation
apply when most of the violations have already occurred. In this respect,
litigation is like an ambulance which appears at the scene after an accident
has happened. Courts must acquaint themselves with the sociological context
within which the discipline of law operates. Some of the cases that are brought
before the courts may involve policy issues. Consequently, as Justice Wisdom
observed:51
Judges should profit from other disciplines. In a sense, a judicial decision
represents social science in action. Judges should acquire more knowledge
of the social sciences to enable them to fulfil their policy-making function
of using law as a means to the ends of serving society wisely and to its
good.

Given that the right to health is influenced by a complex set of social,
economic and cultural factors and is critical to a person’s life and well-being,
there is a need for a comprehensive and holistic approach that combines
juridical approaches with perspectives from other disciplines in order to
unmask structural and systemic violations of the right. What is required is
an approach that transcends a pure legalistic perspective and interrogates
social processes and power relations, which shape rights and give rise to
various violations both in the public and private spheres. There must be a
combination of traditional legal research techniques with social science
methodology52 in order to concretely understand the factors that shape and
influence human rights law. An inter-disciplinary approach to human rights
tends to yield a more nuanced understanding of the way such factors
determine and impact on the right to health. Indeed, over the years, human
rights generally and the right to health in particular have been foci of research,
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JM Wisdom ‘Random remarks on the role of social sciences in judicial decisionmaking process in school desegregation cases’ (1975) 39 Law and Contemporary Problems
134 148.
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On the merits and demerits of social science methodology, see eg, EF Hunt & DC
Colander Social science in action: An introduction to the study of society (2008); E Hargittai
Research confidential: Solutions to problems most social scientists pretend they never have
(2009); D Short ‘Sociological and anthropological approaches’ in M Goodhart (ed)
Human rights: Politics and practice (2009). P Hynes et al ‘Sociology and human rights:
Confrontations, evasions and new engagements’ (2010) 14 International Journal of
Human Rights 810.
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teaching and advocacy in such diverse fields as political science, sociology,
anthropology, economics, history and psychology.53 However, because of
space constraints, this paper focuses on how the gender perspective – which
cuts across most disciplines – may be employed to unravel the root causes of
violations of the right to health in Africa.

4 The role of the gender perspective in the protection of
the right to health
4.1 Understanding the gender perspective
The concept of gender refers to the distinctive qualities of women and men
that are culturally, socially, politically and economically determined. Gender
connotes the way in which men and women are differentiated and ordered in
a given socio-cultural context. Meena has defined gender as follows:54
Socially-constructed and culturally-variable roles that women and men
play in their daily lives. It refers to a structural relationship of inequality
between men and women as manifested in labour markets and in political
structures, as well as in the household. It is reinforced by custom, law and
specific development policies. Whereas sex is biological, gender is acquired
and constructed by society.

The gender perspective situates health-related issues in the context of
everyday life, be it in law, economics, politics or culture. The gender
53

See eg M Freeman Human rights: An interdisciplinary approach (2002); R Morgan & B
S Turner (eds) Interpreting human rights: Social science perspectives (2009); P Cesarini &
S Hertel ‘Interdisciplinary approaches to human rights scholarship in Latin America’
(2005) 37 Journal of Latin American Studies, 793; D Seymour ‘Human rights and
economics: The conceptual basis for their complementarity’ (2008) 26 Development
Policy Review 387; DD Perkins ‘The use of social science in public interest litigation: A
role for community psychologists’ (1988) 16 American Journal of Community Psychology
465; R Morgan & B Turner (eds) Interpreting human rights: Social scientific perspectives
(2009); J Asher et al (eds) Statistical methods for human rights (2008); JP Lipton
‘Trademark litigation: A new look at the use of social science evidence’ (1987) 29
Arizona Law Review 639; N Channels Social science methods in the legal process (1985).
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R Meena (ed) Gender in Southern Africa: Conceptual and theoretical issues (1992) 20.
Kabeer also defines gender as ‘the full ensemble of norms, values, customs and practices
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perspective ‘recognises that biological and socio-cultural factors play a
significant role in influencing the health of men and women’.55 The
perspective recognises that gender relations are based on differential relations
of power, in which patriarchy and underdevelopment exert substantial
control and influence over women.56 The gender perspective takes into
account the ways women cope with social, economic and cultural constraints,
which inhibit the realisation of both their strategic and practical gender
needs.57 The perspective aims at bringing out clearly the dimension and
importance of gender in the development process. It challenges the causes
of women’s subordination and seeks to address the root causes of gender
inequality.
It should be noted that the predominant Western gender perspective
largely reflects the Northern view of the sexual division of labour, which
may not adequately capture the multiple roles of Third World women where
class variables intersect with gender to compound the complexity of power
relations.58 The gender perspective must not ignore the fact that, compared
to the majority of their counterparts in the North, rural African women are
struggling daily with their communities and men against poverty, which is
among the key factors that inhibit the realisation of women’s and men’s
rights to health. In the next subsections, I examine how the gender perspective
may be utilised in the analysis of health related policy frameworks and in
empirical research of the right to health.
4.2 Using the gender perspective to analyse health-related
policy frameworks
Various human rights instruments enjoin states to adopt and implement
gender-sensitive policies to ensure that women’s and men’s viewpoints,
concerns and interests are taken into account in the field of health care. The
ESCR Committee recommends that state parties should ‘integrate a gender
perspective in their health-related policies, planning, programmes and
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research in order to promote better health for both women and men’.59 The
Committee notes that, in order to identify gender inequalities in health, state
parties should disaggregate health and socio-economic data in health-related
policy frameworks.60 Given the difficulty and cost of collecting and
disaggregating empirical data, especially for very poor countries, it may be
critical for these countries to seek international financial and technical
assistance.
In combination with the human rights perspective,61 the gender perspective assists in exposing violations and discriminatory practices in healthrelated policy frameworks. Mainstreaming gender in all health-related
policies, plans and programmes can greatly improve access to health care of
women and men. Below I outline some of the major issues that should be
scrutinised in determining the gender sensitivity of a health-related policy
or programme.
4.2.1 Does the policy or programme provide safeguards to absorb the shocks
of the market?
In the 1980s, most sub-Saharan African countries, at the instigation of the
World Bank and International Monetary Fund (IMF) commenced the
implementation of Structural Adjustment Programmes (SAPs), which involve
privatisation or liberalisation of the economy, cutbacks in public spending,
dismantling of social welfare, retrenchment of the formal labour force and
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It should be noted that the human rights perspective has been criticised on the grounds
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the deregulation of labour markets.62 As part of implementing SAPs, the
countries introduced cost sharing as a way of increasing funding to the health
sector. SAPs led to cuts in health expenditure, and generally marginalised
the poor, especially women.63 Privatisation meant in general that the
functions formerly exercised by the state were shifted to the private sector often for profit.
It is important to point out from the outset that the World Bank has
historically claimed that it is unable to make human rights considerations
part of its policy since this would violate its Articles of Agreement, which
prohibit all but economic considerations.64 However, the World Bank now
accepts that there is a link between economic and political considerations.65
Thus, in response to criticism of SAPs, the World Bank began talking about
the social cost of adjustment. Since the 1990s, ‘poverty reduction’ has been
a catch phrase for the World Bank and the IMF.66 For example, the IMF in
1999 renamed the Enhanced Structural Adjustment Facility (ESAF) as the
Poverty Reduction and Growth Facility (PRGF) which, according to the
IMF, is ‘results oriented, focusing on the outcomes that would benefit the
poor’.67 In the same year, the World Bank and IMF also approved the
introduction of the Poverty Reduction Strategy Paper (PRSP) as the basis on
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which poor countries would receive debt relief.68 The PRSP outlines how a
country plans to utilise debt savings in order to eradicate poverty. It also sets
out the main elements of the government’s poverty reduction strategy. One
of the cardinal features of the PRSP is that stakeholders such as the poor,
vulnerable groups and civil society organisations (CSOs) should participate
in its formulation.69 According to the World Bank, the PRSP is nationally
owned, pro-poor and poverty reducing.70 To the IMF, the PRSP is ‘countrydriven and owned, based on broad-based participatory processes for
formulation, implementation and outcome based progress monitoring’71 and
is thus ‘partnership oriented’.72 Thus, PRSPs are supposed to encourage the
participation of the poor in their formulation. However, these PRSPs are
also underpinned by the ideology of market forces characterised by the
increased role of the market and the private sector in health service delivery.73
The PRSPs are chock full of the World Bank-IMF standard policy
prescriptions, which include an increased role for the market and the private
sector in service delivery. Like the SAPs, the PRSPs stress maintenance of
macro-economic stability, transformation of the economy through private
investment, industrialisation and export-led growth. Like the much criticised
SAPs, PRSPs do not place human rights at the centre of their formulation
and implementation, but rather the prospects for economic growth, market
forces and the private sector.74 It should be noted that emphasising the free
market and privatisation is incompatible with the full protection of social,
economic and cultural rights of the poor, such as the right to health. Economic
policies such as PRSPs must ultimately be judged solely on the basis of their
capacity to contribute to the dignity of the poor and vulnerable and not
simply entrepreneurs (private sector, NGOs) and those allied to them.
68
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As pointed out above, PRSPs stress participation of the poor, CSOs and
other stakeholders.75 For example, the World Bank and IMF lauded the
Ugandan experience of developing its Poverty Eradication Action Plan
(PEAP) as an international flagship for participatory governance.76 According
to McGee, broad participation was achieved in Uganda through Participatory
Poverty Assessments (PPAs).77 But did the poor actually participate in the
PEAP process? The poor, especially women, do not have an opportunity to
evaluate or appraise the decisions made at district or national level. The
PEAP was actually conceptualised by the World Bank and IMF in
collaboration with bureaucrats in the Ministry of Finance and did not take
into account the actual views of the poor.78 As far as civil society is concerned,
PRSPs permit little contribution by CSOs to programme design. It is true
that CSOs were invited to provide an input into the development of PRSPs
in Uganda, but no input was really sought from CSOs on the nature of the
policies necessary to achieve the reduction of poverty. The macro-economic
policy was already set by the World Bank and IMF and was not open to
negotiation.79 Furthermore, civil society participation was neither formalised
in a legal framework nor fully institutionalised, but relied on the goodwill of
the state. Such goodwill can easily be withdrawn. In any case, CSOs may
have their own interests and may not necessarily represent or be accountable
to the poor.
The so-called participation in Uganda was mainly top-down and illusory.
It was guided participation aimed at legitimising the neo-liberal policies of
the World Bank and IMF implemented by Uganda. In my view, the socalled participation of the poor and CSOs is simply a public relations exercise
and window dressing. The World Bank and IMF would like to create the
illusion of poverty reduction while continuing with the failed SAPs. The
fact that the overall macro-economic framework is similar to previous
adjustment packages suggests that little real change may occur through the
poverty-reduction process. By involving the poor and civil society, the World
Bank and IMF are trying to promote a superficial national consensus on
75
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short-term poverty reduction programmes at the expense of a serious
reflection on how to tackle the root causes of the violation of the poor
people’s social economic and cultural rights such as the right to health. It
should be noted that PRSPs may actually plunge the country into further
debt without making any substantial positive impact on social and economic
issues affecting the people.
Advocates of PRSPs argue that, by privatising social services such as
health care, governments can save money and shift liability to the private
sector.80 Relying on market force economic theories, they argue that the
private sector can deliver health services with greater efficiency and
innovation and at a lower cost than states.81 Though it is beyond the scope of
this paper to discuss the merits and demerits of privatisation and
commercialisation of health care in general, there is no doubt that the poor,
especially women, cannot afford the charges levied by the private sector.82
Privatisation has negative consequences for the right to health. Reliance on
market forces ignores the reality that the poor, especially women, are not
always able to control the returns to their labour, and since they lack sufficient
income, their access to the market where health care is sold is restricted.
Health care is not like ordinary commercial goods which can be left to the
control of market forces. Without a functioning welfare-oriented state, market
relationships tend to favour those already richer and better endowed to the
detriment of the poor.83
Thus, it is necessary for researchers to critically examine their countries’
PRSPs and related policies in order to gauge their potential to protect socioeconomic rights, generally, and the right to health, in particular. In scrutinising
the relevant health policy or programme, scholars and activists should ask a
number of questions:84 What is the level of funding for health in the national
budget and how, if at all, is it disaggregated to reflect expenditure on women’s
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and men’s health needs?85 Does the policy or programme provide for
mechanisms for regulating the private sector? Does it provide tax incentives
to private providers who intend to invest in rural or hard-to-reach areas?
Does it recommend guidelines for ‘reasonable’ charges levied by private
providers? Does the state provide ‘free’ health-related services such as health
care, water and sanitation to those women and men who cannot afford them?
Does the policy or programme provide for essential minimum levels of the
right to health as seen above? Does the policy or programme provide essential
reproductive health care services such as emergency obstetric care free of
charge? Does it contain health insurance schemes or exemptions for poor
women and men in case of user charges? Are there any guidelines for
identifying and assessing the poor that qualify for the exemptions?
4.2.2 Does the policy or programme address women’s/men’s gender-specific
health needs?
It is now recognised that women and men have different health needs and
risks for specific diseases and disabilities.86 They differ, for example, in how
they make choices concerning their health and how they rank their livelihoods
and health concerns. They may also differ in mechanisms they devise for
survival amidst the daunting challenges of accessing health care. Variables
such as age, economic status, culture, ethnicity, religion, sexual identity and
the environment may also explain differences in their health seeking
behaviour and perceptions about risk or control over their health.87
It should be noted that since the 1980s, the United Nations (UN),
international agencies and states have recognised the critical role of women
in the development process. Through a number of conferences and other
fora, there have been deliberate efforts to design and implement gendersensitive policy frameworks, especially in the field of sexual and reproductive health. However, most policies and programmes implemented in
sub-Saharan Africa focus on child and maternal health. They focus largely
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on women’s reproductive roles, with special attention given to pregnant and
lactating women. The policies and programmes ignore other women such as
post-menopausal women, spinsters and widows, who are particularly
vulnerable in some African societies because of cultural norms relating to
inheritance. Even when these women are mentioned in the policy
frameworks, they are grouped with the marginalised such as the disabled,
sick and elderly. Most sexual health provisions in the policy frameworks
also adopt a narrow conceptualisation of ‘sexuality’.88 For example, sexual
health needs of lesbian, gay, bisexual, transsexual and intersexual (LGBTI)
persons are rarely addressed. Men’s health needs, roles and responsibilities
are also not adequately addressed.89 For example, most reproductive health
policies target mostly women, as if men do not have a role in a woman’s
pregnancy.
It should also be noted that the policy frameworks largely address health
issues from a medical perspective without paying attention to inequitable
gender relations, which inhibit women from accessing and utilising health
care. For example, they ignore the productive roles of rural African women
who are continuously kept under pressure as compared to the men because
of the triple gender roles they play. Traditional division of labour assigns
these women the responsibility of household and farm work, care of adults
in addition to their child-bearing and rearing roles. While most of these
women are confined to the so-called private sphere, men are often assigned
productive work which generates income. While men’s work is valued, either
directly through paid remuneration or indirectly through status and power,
these women’s work, which is vital for the economy, is often not recognised
as work in policy frameworks and is unpaid. Economic work is perceived
by policy makers in terms of remunerated work. Women are viewed as a
delivery channel for the welfare of others and their work in producing wealth
is ignored.90 Because of their multiple gender roles, women hardly get time
88
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to effectively utilise health care services. This is exacerbated by the fact that
most women lack access to and control of physical and financial resources
that could be used to cater for their health care needs.
Thus, in determining whether a policy or programme addresses women’s
and men’s gender-specific health needs, scholars and activists could ask the
following questions: Does the policy or programme treat women and men
as homogenous groups? Does it address the special health needs of
marginalised groups such as lesbians, gays and sex workers? Does it recognise
these people’s sexuality and agency or does it treat them as victims who must
be liberated through the provision of health care? Does it recognise the
physiological differences between women and men in the provision of HIVrelated services? Are the data cited in the policy or programme engendered
to reflect the different gender-specific health needs of women and men?
Does it address gender-specific health needs such as the prevention,
management and treatment of cervical and prostate cancer? Does the policy
or programme address both practical and strategic gender needs of women?
Does it recognise the impact of inequitable gender relations on access to and
utilisation of health care? Does the policy or programme provide for the
participation of women and men in its design, implementation, monitoring
and evaluation?
4.3 Employing the gender perspective in research: The example of
women’s right of access to health care
Empirical data concerning women’s rights of access to health care may be
gathered through both quantitative and qualitative methods of social
research.91 However, quantitative methods have been criticised by feminist
and other scholars as being rigid and positivist.92 Positivists view reality as
independent of human consciousness, governed by strict, natural and
unchangeable laws.93 Positivist-oriented research is biased towards ob91
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jectivity, which fails to take into account women’s experiences and
perspectives.94 Qualitative methods permit contextuality and continuity,
which are critical in research of the right to health, generally, and women’s
right of access to health care, in particular.95 Qualitative research methods
such as in-depth interviews, focus group discussions (FGDs) and participant
observation help researchers to understand women as they interact in various
social contexts and to define social reality from their own experience.96 In
dealing with women’s health issues, I find in-depth interviews a better option
than standardised interviews because they encourage subjectivity and
intensive dialogue between the researcher and the respondent. Unlike
standardised interviews, which present respondents as passive subjects, indepth interviews treat women as active agents who can define their problems
and concerns from their perspective. The researcher may use an interview
guide, which allows flexibility and ensures that the researcher’s pre-conceived
expectations do not dominate the answers from the respondents. The guide
should contain few interview questions, which are flexible enough to allow
a guided discussion. The interview guide allows the respondents to communicate in their own words their peculiar experiences. Conducted properly,
in-depth interviews can unravel violations of women’s health rights, which
usually occur in the so-called private sphere.
To supplement the in-depth interviews, the researcher may employ FGDs,
which offer information about group processes, spontaneous feelings and
law. That is, it endeavours to free the subject of law from all foreign elements.’ See H
Kelsen ‘The pure theory of law’ (1934-35) 50/51 Law Quarterly Review 291, cited in
MDA Freeman Lloyd’s introduction to jurisprudence (1994) 291. However, as Cohen
correctly observed, it is impossible to exclude all considerations of values or political
ideology from the structure of law. See J Cohen ‘The political element in legal theory:
A look at Kelsen’s pure theory’ (1978) 88 Yale Law Journal 1. Law is affected by many
variables, including politics, economics, religion, gender, culture and many others. Law
is even not only statute law as Kelsen suggests. On this debate, see critics like Max
Weber, Emile Durkheim, Eugen Ehrlich and Roscoe Pound, discussed in MDA Freeman
(above) 509-537, who recognise the fact that law is not autonomous but arises out of the
interplay of social forces.
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explanations of attitudes and behaviour. FGDs enable an in-depth democratic
culture of discussion through which women’s issues and group dynamics
concerning their health care are captured. The FGD should be selected
purposively in order to involve people who share certain similarities with
regard to the issues under inquiry.97 It should be noted that in both in-depth
interviews and FGDs, the sampling techniques matter. Through purposive
sampling, the researcher deliberately selects a small manageable number of
women whose life situations and experiences reflect the themes of the study.
In handling issues of access to health care, it may be necessary to include
men in the sample in order to make a relative insightful gender analysis.
Studies have found that decision making in issues such as health care is
characterised by male dominance.98 Thus, in studies concerning, for example,
maternal health care, it may be necessary to incorporate men’s views.
However, men should appear mainly as actors in women’s lives rather than
subjects of the analysis itself. In situations where some respondents may fear
to openly come out, the researcher may employ the snowball-sampling
technique whereby he or she begins with the few available respondents and
subsequently asks the respondents to recommend any other persons who fall
within the parameters of the research and are willing to participate in the
project.99 For example, a researcher who is interrogating the sexual health
rights of gays and lesbians in Uganda and has problems accessing the
respondents because of the increasing homophobia in the country, may utilise
the snowball-sampling technique.100
It should be noted that the gender perspective places women at the centre
of social research. Researchers should carefully listen to women’s
experiences, roles, voices and stories in their quest to access and utilise
health care. Women should be allowed to tell their story in a participatory
atmosphere, speaking for themselves and addressing their lived experiences.
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Detailed information can be elicited from the women on a broad range of
topics, including their ‘relationship’ with the family, health authorities, the
community and their survival and coping strategies. There is a tendency by
some researchers to presume rural women as ignorant, yet they are acutely
aware of the issues that affect them. Rural women may be illiterate and poor,
but they are not ignorant people who need to be enlightened on all their
problems. Through conversations with these women, a patient researcher
can easily identify violations of their right to health care.101
Researchers should also be careful how they handle questions considered
to be sensitive in a rural setting. For example, a person researching on why
there is a low contraceptive prevalence rate in a given rural area needs to be
sensitive to women’s reluctance to accept contraceptive practices. Could it
be because they are afraid of male reprisal, abuse or violence or reprimand
from their in-laws? Could it be the fear of side effects of some contraceptives?
Could their reluctance be explained by religious beliefs? Could they be
practising traditional or natural methods of family planning which are
effective for them? Or could it be that because of their poverty, they want
children simply because they need them? For those who practise
contraception, how do they negotiate their sexuality and fertility? For
example, in a study of rural women’s rights of access to maternal health care
in Western Uganda,102 I found that only a few women (about 10 to 15 per
cent) were using contraceptives, yet these services were available at the
nearby health centres. Reasons for the low use of contraceptives included a
lack of time due to multiple gender roles and patriarchal control in the
family and the fact that they wanted many children for security, labour and
bride price (in case of girl children). The few who practised contraception
preferred discreet methods such as injections which ‘take a long time in the
body’, and are reluctant to use pills because of their multiple gender roles
and the dictates of patriarchy.103 In my view, poor women may be illiterate,
but they have a shrewd understanding of their situation: They have to
carefully weigh the social risks accruing from the use of utilising contraceptive
services. The researcher, who is usually an outsider, should listen to the
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stories, lived experiences, interests and concerns of these women in order to
unravel the violations of their health rights.104

5 Conclusion
The right to health is firmly established in the legal regime at the international,
regional and national levels. This legal regime imposes obligations on states
to respect, protect and fulfil the right to health. Given the multiplicity of
factors that affect and shape the practical realisation of the right in Africa,
this paper argues that, although juridical approaches such as legislation and
litigation are necessary in the struggle to protect the right to health, they
cannot adequately unravel violations of the right to health. What is required
is an inter-disciplinary approach, which combines both juridical approaches
and perspective from other disciplines. This paper has illustrated how the
gender perspective, which cuts across most disciplines, can be employed in
health-related policy frameworks and in research. The gender perspective
requires policy makers and implementers to address the health needs of
women and men in a non-discriminatory fashion. In respect of women’s
rights to health, attention should be paid to the fact that gender intersects
with other variables such as class to inhibit their right of access to health
care. In order to unravel violations of rural women’s rights of access to
health care, researchers must involve women by taking into account their
experiences, perspectives and voices. In short, women must be listened to in
order to understand how they struggle to overcome the violations of their
right, whether by the state, the family, the community or market forces.
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Reasons for rights: A qualitative approach
to rights use among HIV advocacy groups
Kristi Kenyon

Summary
More than a legal framework, human rights is also a language of activism.
Utilising qualitative social science methodology, this paper examines the
use of rights language among HIV advocacy groups in Ghana, Botswana
and South Africa, drawing on a larger project which involved more than
100 semi-structured interviews. Data was also gathered through naturalistic observation, a print media survey, a legal review, and an examination
of organisational documents, press releases, posters and websites. While
legal dimensions of human rights are very important to some of these
organisations, this paper identifies several non-legal rationales for and
outcomes of the use of rights language in advocacy. These include a
strong individual level impact of empowerment and perceptions of rights
as an inclusive process. In contrast, organisations which did not rely on
rights in their advocacy were more likely to have a limited legal and
procedural view of rights and to emphasise vulnerability and cohesion.
This paper highlights the ability of qualitative methods to examine areas
of human rights that legal research methods are less able to penetrate
including the feelings, beliefs, passions and ideas which often shape action
and illuminate the process of rights claiming at a local and organisational
level.

67

68

Chapter 4

1 Introduction
It has been argued that ‘the realisation of human rights is much too important
to be left to lawyers alone’.1 In practice, civil society groups often play a key
role in operationalising rights at a local level, translating them into concepts
with contextual and tangible meaning, conducting training, and connecting
the dots between theory and practice. If human rights is the language of
courts, laws and covenants, it is also, and more widely, spoken as a language
of civil society activism where it is featured in simplified form on placards
and chanted in street protests. Rights language, with its strength and mobilising
capacity, has been favoured by civil society groups, particularly those
conducting advocacy. These groups often base themselves on a strong
grassroots presence.
One of the advantages of human rights is undoubtedly their legal support
through domestic, regional and international instruments. However, this
backing, particularly beyond the national level, is often tenuous in its
enforceability. This is even more the case when it comes to second generation
rights, such as the right to health, which are seldom included in enforceable
form in national constitutions2 and regional instruments.3 Internationally
the right to health is primarily housed in the International Covenant on
Economic, Social and Cultural Rights (ICESCR) through which states
commit to ‘undertake … steps … to the maximum of its available resources,
with a view to achieving progressively the full realisation of the rights
recognised in the present Covenant’,4 a provision which lacks the urgency of
the International Covenant on Civil and Political Rights (ICCPR)5 and also
provides the state with an easy out by claiming insufficient resources.
1
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Yet, the challenging legal framework in which health rights find
themselves has not, as might be expected, led to the abandonment of the
rights frame in favour of public health, development, human security, charity,
or the many other possible ways of conceiving of the needs and entitlements
that relate to health on the African continent. On the contrary, in the past 15
to 20 years, with global and African HIV activists at the vanguard, health
advocacy has increasingly favoured human rights language. Advocacy around
HIV by African civil society groups frequently features rights language even
where legal protection is tenuous or non-existent. These groups play key
roles in engaging with communities and translating rights language into
practices with tangible local meaning. While human rights realisation cannot,
and in practice is not left solely to lawyers, it also cannot be conceptualised
as fitting entirely, or even primarily within law. Although legal recourse and
victories have played important roles for some of these organisations,6 rights
are also seen to hold significant meaning outside of this realm and these nonlegal meanings shape the reasons for the use of rights language as well as
anticipated outcomes. Because changes in law are not the sole, or in some
cases, primary objectives of rights-based advocacy, methods which emphasise
law may neglect alternative understandings of rights, as well as fail to
recognise or interrogate alternative objectives or achievements.
While legal approaches have clear strengths in analysing legal processes,
documents and precedents, qualitative social science methods, drawn from
political science and sociology, provide several marked advantages in
examining civil society actors and non-legal aspects of human rights. In
addressing rights as a concept or frame, rather than a specific codification,
these methods allow for the analysis of a broader variety of sources of data
(for example posters, interviews, media clippings, advertising campaigns)
and at a variety of different levels (individual, organisational). These
methods do not replace the work of legal research, but unearth different
types of information. Qualitative methods, such as interviews, can be useful
in identifying and gathering detailed personal descriptions of critical but
intangible phenomena such as ideas, passions and beliefs. They can also be
useful in sequencing and disaggregating processes allowing researchers to
unpack how particular changes come about. In comparison with law, which
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can emphasise higher-level interventions, formal sources and outcomes,
qualitative methods techniques can supplement this knowledge with detailed
micro-level information, informal sources, and process-oriented information.
In its emphasis on judicial recourse, law draws much of its material from
cases of failure that have been elevated to the courts and sometimes result in
important and influential precedents. While this macro-level record of
failures, sometimes translates into legal successes, it does not capture the
micro victories that occur between people living with HIV and their health
care providers, neighbours, employers or partners. These negotiations, as
well as interactions that occur between individuals and civil society groups,
can result in changing attitudes and beliefs that influence behaviour. These
grassroots interactions are, in some respects, the mechanisms of how human
rights do or do not work on a day-to-day basis within communities.
This paper applies qualitative social science methods to the study of
rights, using six case studies from a larger project analysing why civil society
organisations working on HIV choose or choose not to refer to human rights
in their advocacy. It is structured in three parts: first an examination of
related literature and key concepts; second an overview of methodology;
and third an illustrative presentation of selected findings from the six cases:
three rights-oriented, and three non-rights-oriented groups. The methods
outlined facilitate the discovery of two types of data that are not easily
addressed using methods of legal research: (1) information about non-codified
ideas or beliefs which guide organisational perspectives and behaviour; and
(2) information about perceived linkages between rights and concepts of
process and procedure. In this paper, this information is used to highlight
some of the common themes that emerge in each group, indicating shared
thematic clusters that can be useful in distinguishing, but not necessarily
juxtaposing, groups with differing orientations vis-à-vis rights. It is important
to note that, while dominant features are clear in both groups, the trends
examined in this paper are not bright-line distinctions and there are overlaps
and blurry boundaries.

2 Literature and key concepts
In the past two decades, civil society has become ‘the Rome of today’s internationalism; wherever we may begin, we will arrive at this debate sooner
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or later’.7 While its definition is contested, civil society is broadly understood
as the space within society that is neither family, business or government,
where people are drawn ‘around shared, interests, purposes and values’8 and
the ‘uncoerced human association and … set of relational networks that fill
this space’.9 While civil society itself can be amorphous and include
spontaneous events such as uprisings and protests and disorganised groups
of people, this project focuses on the more formalised civil society groups
known as non-governmental organisations (NGOs). These groups are named
organisations with specified mandates, objectives and activities and usually
consist of a combination of paid staff and volunteers or members. In many
African nations, as in many other countries around the world, civil society
groups engage dynamically with rights discourse, including rights claiming,
direct service provision, advocacy, and training. As noted above, this has
included unprecedented mobilisation in the health sphere using the language
of human rights to address issues of treatment access and discrimination
relating to HIV, a virus which has disproportionately affected the African
continent.
The backing of domestic, regional and international law is an important
part of the story of why civil society groups choose to frame their claims as
rights.10 This language ties claims to at least theoretical, and sometimes very
practical, mechanisms of accountability. Effectiveness in the form of legal
remedy, however, is not the only reason groups choose the language of rights,
nor is it the only manner in which this linguistic and conceptual framework
is conceived of as effective. Rights language is also seen as holding normative
strength, serving as a mobilising tool, targeting and influencing violators as
well as those whose rights are violated, and emphasising process.

7

A van Rooy Civil society and the aid industry: The politics and promise (1998) 1.

8

London School of Economics Centre for Civil Society What is civil society? (2004).

9

M Walzer ‘The civil society argument’ in C Mouffe (ed) Dimensions of radical democracy
(1992) 89.

10

See, eg, AE Yamin ‘Beyond compassion: the central role of accountability in applying
a human rights frame to health’ (2008) 10 Health and Human Rights 1; S Gloppen
‘Litigation as a strategy to hold government accountable for implementing the right to
health’ (2008) 10 Health and Human Rights 23; and L Forman ‘‘Rights’ and wrongs:
What utility for the rights to health in reforming trade rules on medicines?’ (2008) 10
Health and Human Rights 37. See http://www.hhrjournal.org/index.php/hhr/article/
view/78/163 (accessed 15 January 2010); no page numbers were listed. As such, these
and other articles from the journal Health and Human Rights are cited without page
numbers.
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The language of rights brings with it a sense of urgency and necessity, but
also moral authority. While Forman’s focus is on the legal and judiciable
potential of rights discourse, she also highlights the ‘normative power’ of
rights language.11 Drawing on the anti-slavery struggle, she argues that part
of the power of rights is based in their ‘potential to reconfigure broader
conceptions of appropriate behaviour and, indeed, what is considered as
right and wrong conduct’.12 She contends that in conjunction with the
application of rights language and other factors, slavery shifted from being
understood as a common economic and social practice to a violation of
fundamental human rights.13 Drawing parallels to the American civil rights
movement, she labels South African campaigns for HIV-related drugs an
‘iconic rights experience’.14 Commenting on the common linguistic roots,
and idiomatic interplay between the words ‘rights’ and ‘right’, Forman states
that rights are tied not only to what is just, but also to what is accurate or
true.15
As a tool of action, rights are also an attractive concept and linguistic
device. Because of their universal applicability, they call upon ideas of unity
and solidarity and, as such, are useful as an inspiring, enraging, empowering
and unifying rallying call. Yamin argues that the ‘subversive potential’ of
rights has a transformative influence not only on violators, but also on those
affected by these violations.16 She states:17
The accountability that human rights brings to bear converts passive
recipients of health goods and services into active claims holders, and
challenges systems in which people are beholden to those wielding power
over them with all too much discretion.

In contrast with development approaches, human rights approaches place
‘emphasis on changing relationships of power’ as opposed to being solely
concerned with material outcomes.18 As a result, processes are significantly

11

Forman (n 10 above).

12

As above.

13

As above.

14

As above.

15

As above.

16

Yamin (n 10 above).

17

As above.

18

As above.
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more important in rights approaches – with evidence of meaningful,
empowering participation from impacted communities considered critical
components of accountability.19 The centrality of process is also highlighted
by Gruskin and Daniels, who argue that ‘it is precisely process that is the
point’.20

3 Methodology
Investigating the use and non-use of human rights language by HIV advocacy
organisations in sub-Saharan Africa is a theory-building project, posing a
question rather than testing pre-existing theories. In order to develop a
research strategy to investigate the question ‘Why do HIV advocacy groups
choose (or choose not) to use human rights in their advocacy?’ I generated a
series of possible answers drawing on related literature and previous
knowledge and experience working in this field. These possible answers or
hypotheses included three groupings: connections and contextual factors
(for example, donor funding or international connections); organisational
and individual factors (for example, personal beliefs or experience,
organisational niche); or beliefs about impact (for example, people within
organisations believed a rights approach would positively influence
membership or government). Each possible hypothesis was divided into a
sequence of events, expressed as a simple arrow diagram. For example, an
organisation may choose to utilise the language of rights because the
organisation believes that rights will empower membership, and empowered
membership will be more likely to claim rights in health clinics.
For each hypothesis, I brainstormed a list of observable implications in
the form of pieces of evidence that would confirm or refute each hypothesis,
and particularly that would separate one hypothesis from another, including
data from different sources (interviews, posters, organisational documents,
observation, press releases), levels (directors, programme officers) and
settings (local, national, international).21 For example, if rights were related
to empowerment only when the organisation presented at international
conferences but not in a domestic context, or by the group’s director but not
19

As above.

20

S Gruskin & N Daniels ‘Justice and human rights: Priority setting and fair deliberative
process’ (2008) 98 American Journal of Public Health 1577.

21

G King et al Designing social inquiry (1994) 28.
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by its programme officers, it might suggest that there are other factors at play
that need to be uncovered. Finally, an interview guide for semi-structured
qualitative interviews was created, using the hypotheses and their related
observable implications as a skeleton, but allowing for flexibility, including
emerging hypotheses in the field. In structuring research, attention was paid
to the potential for triangulation, that is, seeking out various sources and
settings for any given claim.
After establishing the structure of analysis, the next step is selecting cases
on which to gather data and test hypotheses. When it comes to case selection,
the logics of control and variation pull in opposing directions towards the
often conflicting research goals of parsimony (using the smallest number of
factors to explain a phenomenon) and generalisability (explaining a
phenomenon in as many situations and settings possible). As Mill has argued,
it can be useful to intentionally select cases where much of what is not being
studied (that is, other potential explanatory variables) is held constant, so as
to isolate the effect of the variable being examined.22 Lijphart argues that
this can be one justification for area studies, as some aspects of culture,
language and regional characteristics can be held constant by focusing on a
particular region of the world. 23 In the study at hand, all cases are
geographically situated in sub-Saharan Africa, allowing for a greater degree
of control over broad social, cultural and historical factors than if cases
were selected from all over the world and, although each country is
linguistically diverse, all selected countries have English as an official
language. This is important because this study examines the use of language,
and human rights terminology can vary significantly by language24 as well as
by linguistic spheres of influence. In terms of variation, the countries represent
different sub-regions (East, West and South) and are heralded for different
reasons with regards to their HIV intervention strategies.25
When selecting organisations to be studied, the same two conflicting
logics were applied. The ‘universe of cases’ consists of civil society groups
22

JS Mill A system of logic (1868).

23

A Lijphart ‘Comparative politics and the comparative method’ (1971) 65 American
Political Science Review 682.

24

Eg, the term ‘human rights’ itself is often expressed in French as droits de l’homme
(literally, the rights of man).

25

Eg, Botswana is known for a high level of government intervention and an early antiretroviral therapy roll-out; South Africa for its strong Constitution, denialist period and
use of the courts by civil society groups; Uganda for its faith-based initiatives; and
Ghana is rolling out its first public national health insurance plan.
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in sub-Saharan Africa conducting advocacy on HIV.26 So as to compare
organisations that have some similarity of purpose and function, only those
groups with an advocacy function were selected, and only groups based in
Africa (as opposed to international groups running programmes or their
affiliates on the continent). In order to increase breadth and allow for the
possibility of generalisation across this group, both domestic and regional
organisations were selected, both network and non-network organisations
were identified, groups with varying substantive foci within the topic area
and different levels of international interaction were chosen. In the larger
study of which the case studies examined in this paper form part, cases were
selected with variation on the dependent variable (the use of the human
rights framework), with cases chosen that both use and do not use this frame
as their primary organising principle.27 The human rights framework is
understood as a continuous rather than a binary variable. Cases are selected
to encompass a variation in the extent of use of this framework (from ‘no use
at all’, to ‘selective use’, to ‘extensive use’). In this paper the focus is on
groups at the two ends of the spectrum: those with extensive use of the rights
frame, and groups with limited or no use of the rights frame.
A total of approximately six months of field work were undertaken,
primarily in Botswana, Ghana, South Africa and Uganda, where interviews
were conducted with selected national organisations, two regional groups
and other actors relevant to the sector.28
A media survey was carried out on a major print publication in each
country, as well as an analysis of laws, policies and public messages around
26

GL Munck ‘Tools for qualitative research’ in HE Brady & D Collier (eds) Rethinking
social inquiry: Diverse tools, shared standards (2004) 3.

27

Cases were chosen based on the researcher’s knowledge of the field and in consultation
with individuals who have or are currently working with organisations in this sector. An
internet search for organisations (including databases of network members at national
and continental level) was also undertaken.

28

Field work was carried out in November 2009, January to March and June to August
2010, and June 2011. Six interviews were carried out with TAC employees based in the
Ekurhuleni District Office and observation was undertaken of the TAC Gauteng
Provincial Congress as well as a training workshop for new leadership in Daveyton,
Gauteng. Nine interviews with current and former BONELA staff were undertaken and
observation was conducted of the group’s presence, presentations and interaction with
government at the 2010 World AIDS Conference, as well as of a staff meeting. Four
interviews were carried out with ARASA employees in the Windhoek and Cape Town
offices, and observation was carried out of the group’s presence and presentations at the
2010 World AIDS Conference. Six interviews were undertaken with NAP+ Ghana
employees in Accra and Tamale; eight interviews were carried out with Kuru employees
working on health in D’Kar, Botswana. Three interviews were carried out with WUAAG
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HIV (billboards, posters). A series of codes, labels referring to themes or
hypotheses, were applied to interview transcripts and interview data was
sorted by codes, in order to identify key themes for each organisation. This
information was compared with other sources of data (posters, website,
presentations, and observation) in order to see if there was variation. Cases
were sorted into three groups, as discussed above, according to their use or
non-use of the rights frame. Case study data was grouped into the three
categories outlined at the outset: contextual, intra-organisational and impact.
A comparison is now being carried out between cases, between categories of
cases (variation with reference to use of rights language) and between
countries (to compare and contrast national context).
Social science methods allow for a diversification of sources and levels
of analysis. While law tends to look at specific legal structures, social science
is able to examine, among other things, mechanisms within civil society,
between civil society and government, and between civil society and
beneficiaries and is able to draw on sources that are both official and informal,
including interviews, posters, newsletters and observation of events.
Qualitative interviews can be very effective at getting rich data around
difficult to quantify information such as beliefs, attitudes, feelings that are
often the forces or inspiration behind particular courses of action or nonaction. These intangibles can be powerful explanatory factors behind why
people, as individuals and as groups, act in particular ways. Semi-structured
qualitative interviews also allow flexibility on the part of the researcher,
particularly when doing theory building work, to come upon unexpected
themes or findings in the field, as I did in terms of perspectives on human
rights and process. As with all methodological techniques, however,
interviews are neither fool-proof nor straightforward. The information
gathered is inherently complex, fluid and subjective. People’s views may
shift from day to day and their expression often varies by context, including
according to the interviewer. Apart from mainly providing for the details of
legal mechanisms, law tends to explain the ‘what’ rather than the ‘how’ or
in Accra and observation was undertaken of a members’ meeting. This paper is part of
a larger thesis project involving more than 100 interviews primarily in Ghana, Uganda,
Botswana and South Africa (with selected interviews in Namibia, Kenya, Switzerland
and the United Kingdom, primarily with UN officials). The word ‘employee’ is used
here to apply to current and former employees (for reasons of confidentiality) and to
those who carry out functions of an employee regardless of their legal/payment status
(ie, it includes members or volunteers). In the interests of full disclosure, I mention that
I was employed as BONELA’s Human Rights Research Officer from 2004 to 2006.
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the ‘why’. Questions of motivation and process can be scratched away at
through social science techniques of triangulation and process tracing:
unglamorous and detailed processing relying on multiple sources in order,
like a detective, to piece together clues.

4 Case studies
This section examines the application of selected methods outlined above to
six organisations conducting HIV advocacy on the African continent. Three
of these organisations rely primarily on the human rights framework: South
Africa’s Treatment Action Campaign (TAC); the Botswana Network on
Ethics, Law and HIV/AIDS (BONELA); and the regional AIDS and Rights
Alliance of Southern Africa (ARASA). An additional three organisations
employ other strategies, avoiding or limiting their reference to human rights.
These organisations are the National Association of People Living with
HIV/AIDS-Ghana; Women United Against AIDS-Ghana; and the Kuru
Family of Organisations’ Health Programme in Botswana.
Following a brief overview of each group, these organisations will be
examined with respect to two thematic clusters that emerged from interview
data and that would not be readily reflected through traditional methods of
legal research: (1) ideational frames and principles guiding advocacy and
organisational perspectives, focusing on themes of empowerment,
vulnerability and cohesion; and (2) perspectives on human rights as process
and procedure.
4.1 Overview of cases
4.1.1 Overview of cases: Rights-oriented
The subset of the larger project examined here involves three organisations
located in Southern Africa, two national and one regional, each having a
dominant focus on rights in their advocacy. Each group contains a reference
to rights as a key organisational objective, uses rights consistently in different
settings (for example, international conferences and local and national
advocacy) and across different campaigns.
The founding of the TAC dates back to 1998, and it grew to over 16 000
members throughout 267 branches across South Africa. With six district
offices across the country and a head office, TAC has a total of 72 employees.
One of the world’s best-known HIV organisations, the group has also been
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heralded as ‘the most effective’29 in this domain, and has received significant
media coverage and recognition relating to its successful use of the court
system in relation to access to treatment.30 With a clear rights emphasis, the
TAC’s website features a banner reading ‘Campaigning for the rights of people
with HIV/AIDS’.31 The group’s vision is ‘a unified quality health care system
which provides equal access to HIV prevention and treatment services for
all people’.32
BONELA was one of several HIV-related networks established in 2001
as a result of a co-operative venture between the government of Botswana
and the United Nations Development Programme (UNDP) through a project
support document. With more than 400 organisational and individual
members, BONELA is based in Gaborone and has upwards of 20 employees.
From both within and without, the group is viewed as having a dominant
focus on human rights. Its mission is ‘to create an enabling and just
environment for those infected and affected by HIV/AIDS’ and frequently
uses the tagline ‘Know your [HIV] status, know your rights’ in media and
publications.33
Initially a project of the AIDS Law Unit at Namibia’s Legal Assistance
Centre, ARASA, was set up in 2002 when it began as the coming together of
five HIV and human rights-oriented groups in the Southern African region.34
Headquartered in Windhoek, Namibia, ARASA also has offices in Cape
Town and Johannesburg, South Africa. The group has 11 employees and 51
organisational partners throughout the region. ARASA has two primary
areas of work: (1) training and capacity building; and (2) advocacy.35

29

T Rosenberg ‘For people with HIV/AIDS, a government with two faces’ New York
Times, 30 August 2006, Opinion section.

30

See J Fitzpatrick & RC Slye ‘Republic of South Africa v Grootboom. Case No CCT 11/
00 2000 (11) BCL 1169 and Minister of Health v Treatment Action Campaign Case No
CCT 8/02’ (1997) 3 American Journal of International Law 97; and S Friedman & S
Mottiar A moral to the tale: The Treatment Action Campaign and the politics of HIV/AIDS
(2004).

31

TAC Website http://www.tac.org.za/community/ and http://www.tac.org.za/community
/about (accessed 5 April 2011).

32

As above.

33

BONELA website http://www.bonela.org/ (accessed 23 May 2011).

34

AIDS Law Unit at the Legal Assistance Centre, Namibia, AIDS Law Project, South
Africa, BONELA, SAfAIDS (Regional) and ZARAN (Zambia).

35

ARASA website http://www.arasa.info/ (accessed 23 May 2011).
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4.1.2 Overview of cases: Non rights-oriented
Among these diverse groups, rights were rarely mentioned un-prompted by
interview respondents, did not appear frequently in organisational documents
and were seldom included in descriptions of the organisation’s work.
A national network of 336 support groups, the National Association of
People Living with HIV/AIDS-Ghana (NAP+ Ghana)36 exists to improve
the quality of life of all persons living with HIV/AIDS and protect the
nation of Ghana from further infection through advocacy; information
sharing; leadership; capacity strengthening and other relevant strategies and
intervention.
Representing over 240 000 people living with HIV, NAP+ Ghana is,
according to organisational documents, the country’s largest advocacy
group.37
Founded in 2000, Women United Against AIDS Ghana (WUAAG)
describes its aim as to ‘bring together women infected and affected by HIV/
AIDS and their children to live a positive life of dignity; support and care
for each other’.38 The group provides support, small loans and incomegeneration projects and care, and conducts some community education and
advocacy. Based in metropolitan Accra, the group consists of a six-member
executive council, a three-member secretariat, volunteers, and 60 members.
Dating to 1986, the Kuru Family of Organisations works in Botswana’s
Kalahari and Okavango Districts with disadvantaged San minority
communities. The group’s D’Kar-based Community Health Communications Centre has 30 employees. The health programme creates locallyrelevant health education materials, conducts community workshops,
implements community-based TB treatment in co-operation with the
Ministry of Health, and advocates for ‘equitable access and availability of
health services’.39

36

National Association of People Living with HIV/AIDS – Ghana ‘Capabilities Statement,
National Association of People Living with HIV/AIDS’ (no date) 1.

37

National Association of People Living with HIV/AIDS – Ghana (n 36 above).

38

WUAAG website http://www.wuaag.org/aboutus.htm (accessed 1 November 2011).

39

Kuru Family of Organisations Annual Report 2009 12.
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4.2 Empowerment, vulnerability and cohesion
4.2.1 Empowerment
Next time they go to the clinic and they’re told, ‘Oh, no, sorry we don’t
have this drug,’ they can actually ask why? It’s not one of those, ‘Oh,
okay. Let me just go back home. I’ll come back next month.’ You know?
They are informed.40

A common thread in all three rights-oriented cases is empowerment as a
motivation for, and a consequence of, human rights language. Perceived as a
means as well as an end in and of itself, empowerment is often seen as linked
to education around treatment and rights. The concept of empowerment is
understood as meaning to be in possession of information as well as personal
strength and wherewithal, enabling individuals to make choices and demand
options, particularly of health care services, rather than exist as passive
recipients. Respondents describe empowerment as an output of a human
rights approach leading to an internal sense of strength, motivation and
entitlement which, in turn, serves as a catalyst for changes in behaviour,
including accessing services, making demands, and health-promoting
behaviour such as negotiations around sex and the use of condoms. While a
real and important phenomenon, empowerment is intangible, inherently
qualitative and occurs at the level of the individual. For these reasons it is
unlikely to be reflected in research methods which emphasise outcomes,
codification or formal sources.
TAC
TAC respondents describe empowerment as an individual experience arising
from education with links to collective mechanisms of enforcement in the
form of mobilisation and potential court action. Rights education based on
the South African Constitution and treatment literacy,41 form the core of the
organisation’s educational outreach and are understood as linked to
empowerment and rights claiming by its membership. Treatment literacy is
40

Author’s interview, Employee 2, ARASA, 18 August 2010, Cape Town, South Africa.
In all jurisdictions save South Africa, respondents were given the choice of identifying
themselves by name and organisation, by organisation only, or neither name nor
organisation. Due to South African ethics, regulation respondents were not given the
option of identifying themselves by name (and could only be listed as such if they
specifically requested it) but were availed the other two choices.

41

Treatment literacy includes knowledge about HIV/AIDS as well as about the names of
drugs for specific ailments.
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the dominant theme of posters displayed in the TAC Ekurhuleni District
Office,42 which primarily feature names of drugs and their purpose and are
aimed at TAC membership. The link between knowledge and the use of this
knowledge to make specific rights demands of health care workers is indicated
by several posters making direct links between named medications and rights
messaging, including captions such as ‘Claim back your right to life’43 or
‘Inform yourself to stay healthy and stand up for your rights’.44
This connection between treatment and rights education and the claiming
of rights is also a clear theme among TAC respondents, all of whom began as
members. Respondents describe rights as being important in empowering
individuals to claim ownership over their health and feel as though they can
assert themselves and request necessary services, but also as a phenomenon
with an implied collective backing. One respondent commented as follows
on the practical utility of an empowered knowledge of one’s own rights and
the strength to articulate them:45
When you say, ‘It’s my constitutional right, doctor. I am not going to
leave this room without having treatment,’ therefore the doctor will make
sure that you get the treatment … If you freely say, ‘It’s my right. The
batho pele46 principle says I have the right to access services.’ Patient’s
charter says whatever. The Constitution section […] says this and that.
With that information they make sure that you go out having found all
the service that you needed. They don’t make a mistake.

Here education is linked to individual empowerment which leads to rights
claiming. Knowledge of entitlements as well as membership in a larger group
leads to the confidence and ability to make specific demands of service
providers. These demands are also backed, implicitly or explicitly, by TAC’s
reputation for mass action.

42

As observed August 2010.

43

Poster titled ‘Know your medicines by name’ (observed August 2010).

44

Poster titled ‘HIV opportunistic infections can be treated!’ (observed August 2010).

45

Author’s interview, Employee 3, Treatment Action Campaign – Ekurhuleni Office, 25
August 2010, Daveyton, South Africa.

46

Batho pele is translated as ‘people first’ and is a government policy about improving
services. A detailed description is available at: http://www.dpsa.gov.za/batho-pele/
Definition.asp (accessed 23 May 2011).
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BONELA
Empowerment is a dominant theme in interviews with BONELA
respondents, and surfaces as the most discussed impact of human rights
language – outstripping changes in laws or policies, or even court victories
through the organisation’s increasingly busy legal clinic. Materials displayed
in BONELA’s office in Gaborone47 feature very strong rights messaging,
often emphasising ownership, for example a series of posters pronouncing
‘You have the right’ to education, equality and found a family. 48
Several respondents offered very similar accounts to those given by TAC,
describing empowerment of workshop participants, and linking information
and empowerment, and empowerment and action in the form of rights
claiming, or rights-protective behaviour. One respondent elaborated:49
Knowledge of rights and entitlements it’s very, very empowering … To
me it inculcates that so you are empowered to know what you are entitled
to, what the other person is entitled to and in that way you are responsible
for your own health and responsible for other people’s health. That’s the
link. You claim the rights wherever you go. You go to a clinic and you are
given a stroppy attitude you are able to act on that right. You are given
the wrong medication: you are able to say okay, last time you gave me
this. I hear this kind of medication can have this effect, blah, blah. Once
you get the side-effects you are able to inquire why you are getting the
side effects like that. For me it’s also being able to negotiate sex. That’s
empowerment along those lines. It’s your right to say – sometimes it
becomes as basic as saying it’s your right to say no. That’s the link. That’s
what empowerment is.

Among BONELA respondents, empowerment is seen as primarily an
individual, internal or personal process and not linked to group-based
protests, mass action, or legal recourse. Directed at individuals, rights
language is used with the objective of enabling people to take ownership of
their decisions in areas relating to health. The combination of rights and
information is understood as connected to a sense of control, and entitled
involvement in one’s own health outcomes. BONELA respondents reflect
47

As observed in June and July 2010.

48

Posters are available at http://www.bonela.org/programmes/media_campaign.html
(accessed 1 May 2011).

49

Author’s interview, Anna Mmolai-Chalmers, BONELA employee, 29 June 2010,
Gaborone, Botswana.
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an understanding of human rights as a process of empowerment and capacity
building for the individuals that they work with. The strength and ability to
advocate that could come from these is seen as the natural and hoped outcome
of a human rights approach. Additionally, three respondents linked
empowering rights to the success of HIV interventions, including the potential
of reducing rates of infection.
ARASA
Among ARASA respondents, empowerment was not as dominant in
responses, but when it was mentioned, drew on similar themes as TAC and
BONELA. This process was mentioned first as an internal process. One
respondent noted:50
I think the greatest benefit of rights … is … about the ownership of your
access to health, your access to treatment. And really understanding that
just like you have the right to not be killed by someone in a violent action,
you also have the right to not be passively killed by a government because
they refuse to invest in your health. I think that’s the most valuable thing.
Once that’s grasped then everything else falls from there.

Here rights are viewed as a grounding that provides an opening for individual
action rooted in place of entitlement, rather than being a request for a show
of generosity. The approach is also viewed as being connected to building
advocacy capacity, and enabling people to act on their own behalf.
ARASA linked this ownership or empowerment to the ability to conduct
advocacy on their own behalf, and to claim their rights rather than being
passive recipients. ARASA respondents view a change in mindset as being
integral to changes in policy, or the ability to claim rights. One respondent
commented:51
But primarily before anything, creating in people’s minds [the idea] that
they can start to challenge. If the government has crappy health services
or [is] not providing health services at all, they can really take that on not
for the sake of being an activist but as standing that this is something that
they have to do. It’s not something that they should have a choice about
because ultimately this is about my life and my family’s life. I have the
right to demand better. I think once you create that mind shift then
50

Author’s interview, Employee 1, ARASA, 18 August 2010, Cape Town, South Africa.

51

Author’s interview, Employee 1, ARASA, 18 August 2010, Cape Town, South Africa.
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everything else happens. That’s why a lot of our work also focuses on
direct engagement with people.

As discussed above, empowerment is seen here as the first step in creating
advocacy capacity, preceding specific knowledge about treatments or systems.
While each of these groups positioned empowerment in a slightly different
way in every case, it is critically linked to the accessing of services, and seen
as an important consequence and motivation for the use of rights language.
This type of information, gathered by observation and semi-structured
interviews, does not usually appear in reports or legal or policy documents.
These individual successes at a local level which fly under the radar of legal
statutes and policy reviews are micro-processes of empowerment and rights
negotiation which indicate the daily nuts and bolts of rights operationalisation.
4.2.2 Vulnerability and cohesion
‘Pleading for the government to give us drugs so that some of us can
survive.’52

In comparison with rights-based groups, organisations with limited or no
use of human rights in their advocacy often foreground vulnerability with
concepts of stigma, sympathy and cohesion dominating the organisational
ethos and shaping the manner in which they conceptualise and conduct
advocacy. Partly in response to experiences of isolation or marginalisation,
groups in this category were more likely to emphasise collective identities
or needs, evidenced through the frequent use of words such as ‘united’, ‘we’,
‘together’ and ‘family’ in reference to their organisation, colleagues and
objectives. While collectivity was not absent among rights-oriented groups,
among such organisations the concept was less prominent in interviews and,
in the case of TAC, was usually referred to in an outward-oriented manner,
invoking the strength and solidarity of numbers as a rights-claiming tool.
Among groups where rights were not prominent, references to group cohesion
were more often inward-oriented and highlighted vulnerability and support.
As with the emphasis on empowerment among rights dominant groups, these
ideational frames are important in identifying how groups see both problems
and solutions and often illustrate particular world views and experiences
52

Author’s interview, Employee 1, WUAAG, 10 February 2010, Accra, Ghana.
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that provide valuable insight into the organisational psyche. These points of
emphasis are not, as referenced earlier, exclusive categories but rather
thematic clusters which give insight into the ideas and perceptions within
these organisations.
NAP+ Ghana
Stigma and sympathy were important themes among NAP+ Ghana
respondents, particularly at the district level.53 Although the group does not
have a formal slogan, the most often-repeated phrase was ‘HIV doesn’t kill,
it is the stigma that kills’, indicating that respondents largely conceptualise
their issue as a problem of stigma rather than a virus or health problem.
Although stigma is a concept very easily linked to human rights, it was
seldom expressed in this manner. Instead, respondents placed heavy emphasis
on the importance of personal stories. These were often given as public
testimony where presenters living with HIV tried to ‘touch’ the audience
and ‘give … them some feeling in the heart’ by sharing their own stories,
‘giving human face to the disease’ and implicitly or explicitly showing how
the audience could find themselves in the same situation and should both act
with compassion and learn their own HIV status.54 The importance of using
language which invokes an emotionally-sympathetic response was
highlighted. One respondent noted: ‘If you just put it any how it will not
touch a fellow’s heart … you put it some way that there will be sympathy in
the message. For [an] HIV message there has to be sympathy inside.’55 These
messages, usually beginning with a surprise (‘You are HIV positive!’56)
followed by a moving story of extreme illness, pain and isolation, and
culminating with a story of recovery, were reported to inspire, solicit
donations, break down stigma and provide encouragement to those living
with the virus.

53

There was some reference to rights at the national level, however, themes relating to
stigma were dominant in all settings, with sympathy particularly emphasised at the
district level.
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Author’s interview, NAP+ Ghana Employee, 17 February 2010, Tamale, Ghana.

55

As above.
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As above.
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WUAAG
Experiences of marginalisation from the broader society pushed the group
to emphasise need, belonging and community in their activities and in the
way in which they construct their advocacy messages. Statements such as
‘We are also people and deserve equal opportunity with respect to health
care’57 try to respond to feelings of separation, emphasising a shared humanity.
Such statements note that entitlements and opportunities from being human,
or being a citizen, are not lost through diagnosis. A campaign addressing
drug stock-outs was described as presenting a request, with the verbs ‘asking’
and ‘pleading’ used in lieu of more aggressive terms such as ‘demanding’
which imply an obligation. Instead of arguing from a position of entitlement
as was common among rights-based groups, their advocacy messages at times
highlighted necessity and, at times, weakness. A march on drug stock-outs,
for example, was described as ‘asking for something to be done’ with ‘all
these people with HIV holding their placards asking for ART’ and ‘pleading
for the government to give us drugs so that some of us can survive’.58
Belonging and need are critical areas of emphasis within the organisation,
with one respondent commenting ‘WUAAG is my family’.59 Responding to
situations of division, exclusion and marginalisation, the organisation’s slogan
‘United we stand’ is also used as a greeting at meetings, vocally emphasising
solidarity and community.60 One respondent noted that WUAAG existed
for ‘the members to feel that they are part of our society’ and to provide a
place for members where they were not ‘other’.61 A secondary message also
appearing in the organisation’s logo is ‘Show compassion’62 communicating
a message of acceptance, but also one of sympathy.
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Author’s interview, Lydia Asante, WUAAG, 19 February 2010, Accra, Ghana.
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Author’s interview, Employee 1, WUAAG, 10 February 2010, Accra, Ghana.
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As above.
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Women United Against AIDS in Ghana http://www.wuaag.org/index.htm (accessed
18 September 2011), meeting observed February 2011.
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Author’s interview, Employee 2, WUAAG, 10 February 2010, Accra, Ghana.

62

Women United Against AIDS in Ghana Website: http://www.wuaag.org/index.htm
(accessed 18 September 2011).
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Kuru Family of Organisations’ health programmes
Kuru’s health advocacy slogans, ‘We want life,’ ‘We are together’ and ‘The
way forward’,63 emphasise unity and collectivity, future actions and positive
aspirations. The community-created and oriented slogan draws on a
communal identification (‘we’) linking to a more collective understanding
of health and healing and calling for a simple and positive association.
Deliberately highlighting the positive and the general, the organisation’s
‘health philosophy focuses around acceptance of the diversity of people and
the incorporation of positive living techniques, including practical methods
of immune system boosting mind-body-spirit regardless of [HIV] status’.64
The primary slogan ‘We want life’ emphasises a holistic, non-disease-specific
approach to health and well-bring (mental, physical, emotional, spiritual)
and highlights and promotes health-seeking behaviour. The positive emphasis
is, in part, in reaction to dominant negative health messages which specify
behaviour to be halted or avoided. One employee described the goal of the
approach as to65
strengthen immunity with a positive mind, I mean it involves mind, body
and spirit, and the effects of motivation rather than a fear understanding
of health … It’s like okay if I drink this orange juice, it’s going to be good
for me, rather than, oh God if I don’t then I’m going to be sick. You know,
the whole concept of positivity and wanting to improve your life, wanting
to make a change, allows you to see opportunities in order to do that ….
[Unlike] in public health when we want people to fear, like if you take
this, it’s going to kill you, but then you’re not going to want to but it also
shuts you off it’s like that negativity doesn’t allow you to see an alternative
or an opportunity for improvements.

Health is understood less as a right within this approach, and more as a
desire, and one that is collective rather than individual. As one respondent
described the objective as ‘For us to stay here long we have to be together,
and stay together, and like your life’. 66 The ‘We want life’ slogan is dominant
63

Dominant local forms of these slogans are re batla botshelo (‘We want life’ (Setswana));
re mmogo (‘We are together’ (Setswana)); and cooca bo (‘The way forward’ (Naro)).
Observation July 2010 and June 2011.
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Kuru Family of Organisations 2007 Annual Report 24.
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Author’s interview, Laura Martindale, Kuru Family of Organisations, 9 July 2010,
D’Kar, Botswana.
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Author’s interview, employee 1, Kuru Family of Organisations, 8 July 2010, D’Kar,
Botswana.
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in organisationally-produced documents, such as posters, as is well known
in the community. The slogan also featured prominently in interviews, as
did words indicating positive suggestions and movement. The word
‘encouragement’ was frequently referenced, mostly by non-San staff, a gentle
positive term intended to promote positive action among the socioeconomically marginalised group, and to enable them to better access and
advocate for their health services. While Kuru does not overtly define the
struggles of its community as rights, it does explicitly understand these health
challenges to be group and identity based. Most respondents referred to
collective disadvantage, with comments such as ‘The San are still behind’67
and noted difficulties in accessing services, language barriers and
discrimination. When dealing with externally-oriented advocacy, directed
primarily at and in co-operation with government, Kuru advocacy relies
primarily on messages of public health and accessibility as these are seen to
be the frames that resonated the most and were the most effective.
4.3 Process and procedure
4.3.1 Rights and process
‘[H]ow would the how not be part of the whole approach? The approach
for me is not a passive thing. It’s an active thing.’68

The study of rights generally, and a law-based approach more specifically,
tends to focus on outcomes to such an extent that it often marginalises or
overlooks process. Conversely, advocacy is inherently process-oriented
involving education, persuasion, relationship building, and often long-term
engagement. In each of the three rights-oriented advocacy organisations,
process was emphasised by respondents, with each group considering
education, training and capacity building as areas of core work. Within
these organisations process was seen as more than a means to an end, but as
an act of capacity building, and in some cases a goal in and of itself. Some
interviewees viewed their participatory processes as demonstrating the core
characteristic of a rights-based approach. Groups often used the language of
rights in several different ways, rights as legally-enshrined entitlements, but
also ‘rights-based approaches’ which necessitated high levels of engagement
and participation, but did not necessarily include a strong emphasis on the
use of rights language.
67

As above.
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Author’s interview, employee, BONELA, 22 June 2010, Gaborone, Botswana.
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TAC
TAC respondents and materials highlight the importance of education around
treatment literacy and constitutionally-based rights as the first steps in a
process of rights claiming. These two educational components are seen as
critical in enabling individual members to claim their rights, and also, if
initial efforts to rectify the situation fail, in setting up a clear chain of action.
The group has a systematic ordering of sequential steps relating to recourse,
initially at a local level. While TAC is well known for its successful legal
action, these localised processes of recourse, including the investigation of
complaints and follow-up through a clinic’s chain of command, are what
resolve the majority of disputes, strengthened by a TAC presence at clinics,
which serves to monitor as well as inform patients of their rights. Only the
very last resort, taking legal action, would be visible in the courts. A common
turn of phrase in TAC’s mission was they existed to ‘make sure’69 those laws
or policies were respected at a local level. This terminology is very much in
line with the practice of TAC’s advocacy where the process of rights claiming
is described as a process of enforced monitoring and where the emphasis is on
equipping people at the grassroots who experience or witness rights violations
with the skills to advocate for rights directly using the TAC structure.
BONELA
While like TAC, BONELA acknowledges a link between education and
rights claiming, commentary around rights and process tends to be focused
on the manner in which rights shape or dictate organisational choices.
BONELA respondents feel that human rights direct a particular approach,
with five of nine respondents expressing the view that the use of a human
rights approach is either more likely, or inherently entails looking at different
or sensitive issues, particularly those pertaining to vulnerable populations.
In this sense, the choice to use a rights frame serves to structure areas of work
and to dictate an advocacy process that begins with the question of who is
missing from mainstream interventions.
Although not dominant among respondents, a few participants also
reported that rights set out a specific process of engagement which emphasises
participation. One respondent commented:70
69

Author’s interview, employee 3, Treatment Action Campaign – Ekurhuleni Office, 25
August 2010, Daveyton, South Africa.
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Author’s interview, Anna Mmolai-Chalmers, BONELA employee, 29 June 2010,
Gaborone, Botswana.
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The human rights approach that emphasises participation of sex workers
in HIV intervention, it helps to reach sex workers in that. It demands, it
expects organisations or government to actually go to those places, to
the workplaces where sex workers work and actually educate them,
strengthen their capacity.

Another affirmed ‘Human rights is about process, yes’, elaborating that the
‘how’ is a central and active part of a human rights approach, arguing that it
is easier to monitor, and possibly more important than outputs because these
can be abstract or intangible. 71
ARASA
Among ARASA respondents engaged directly in advocacy, process is given
heavy emphasis. Highlighting elements of process, one respondent noted:
‘Our focus is entirely on promoting a human rights-based response to HIV in
the region through training and capacity building and advocacy around HIV
and human rights and TB now as well.’72 While rights are not always the
advocacy frame used, the ‘rights-based approach’, involving high levels of
community involvement, is employed in each case. The strategy of
engagement is understood as a lengthy and in-depth process, beginning with
information gathering about the issue and ‘understanding why people hold
certain views’.73 This information is then used to further dialogue, followed
by grassroots-level mobilisation to understand local perspectives, including
identifying leaders and allies and support the community and partners in
constructing a message that will resonate.74 Respondents emphasised the
importance of ownership among the community as ‘they’re the ones who
will actually pull the advocacy together’75 and viewed rights-based advocacy
as being primarily a project of capacity building.
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Author’s interview, employee, BONELA, 22 June 2010, Gaborone, Botswana.

72

Author’s interview, Michaela Clayton, ARASA, 29 July 2010, Windhoek, Namibia.

73

Author’s interview, employee 1, ARASA,18 August 2010, Cape Town, South Africa.
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Author’s interview, employees 1 and 2, ARASA,18 August 2010, Cape Town, South
Africa.
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Author’s interview, employee 2, ARASA, 18 August 2010, Cape Town, South Africa.
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4.3.2 Rights and procedure
‘If it’s not in the law, it’s not a rights issue.’76

While rights-based groups often see the concept as inherently including a
grassroots participatory element, and emphasise process and accessibility,
among non-rights-based groups the concept is largely understood as
procedural and, at times, remote. Two of the three groups with limited use
of rights language hold a procedural and legal understanding of rights, seeing
it as a specific and limited concept relating to enforcement mechanisms. In
the third case rights are primarily viewed as foreign and inaccessible, so
much so that the term does not have a proximal equivalent in the local
language.
Among NAP+ Ghana and WUAAG respondents, rights are commonly
understood as having a specific meaning usually grounded in law and directly
linked to legal recourse. The term rights itself is frequently understood as
being a near synonym for specific enforcement mechanisms such as the
Women and Juvenile Unit of the Ghana Police (WAJU) and Commission
for Human Rights and Administrative Justice (CHRAJ). In line with a legalprocedural view of rights, WUAAG respondents view particular advocacy
topics as inherently or factually connected to the rights frame, expressing the
opinion that rights language could only be legitimately employed for claims
with a clear basis in law. For this reason, topics such as free provision of antiretroviral drugs could not be addressed as a right, noting ‘Don’t call it a right
because it’s not theirs for the taking’.77 Rights messages are understood as
concrete, specific, non-ideational outcomes, are described needing to be
‘very practical not abstract’78 and are generally understood as the act or
mechanism of enforcement. NAP+ Ghana respondents also sometimes
understand rights to include responsibilities, with two respondents referencing
the responsibility not to infect others when asked about rights.
Unlike the two Ghanaian organisations, Kuru respondents do not reflect
a legal perspective of human rights, instead viewing it as an approach which
could be unproductive with government and one which would fail to resonate
with communities who see the concept as foreign and unfamiliar.
Respondents noted that the words ‘human rights’ do not even have a local
76

Author’s interview, Lydia Asante, WUAAG, 19 February 2010, Accra, Ghana.
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Author’s interview, Lydia Asante, WUAAG, 19 February 2010, Accra, Ghana.
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As above.
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equivalent in Naro, the community’s dominant language. One respondent
commented that human rights as a concept ‘originate from somewhere else,
not from us’.79
While rights-based groups predominantly view the concept as accessible
and, to some extent flexible in its operationalisation, two of the non-rights
groups understand human rights as a specific and limited legal construct.
The third group sees human rights as so inaccessible that it is viewed as alien
by their target population.

5 Conclusion
The six discussed cases illustrate some of the key themes among two different
categories of groups conducting advocacy on HIV. The three rights-based
groups frequently see their approach as being empowering to their
membership or constituency, often viewing their primary impact as personal.
These groups also see rights as being flexible and diverse in their meanings,
expanding beyond the scope of law and existing both as an end and as a
means of participation. The three non-rights cases, although more diverse
than the first group, tend to highlight vulnerability and collective experiences,
aspirations and support. These non-rights-oriented organisations do not
employ the same flexibility with respect to rights. Instead, two of these
groups view rights as limited and specific, with the third seeing the concept
as remote and conflictual.
While each group is responsive to particular circumstances within their
environment and membership, there is plenty of opportunity for crossfertilisation of ideas and advocacy strategies. Groups emphasising rights
may find that highlighting personal stories and support is useful in
strengthening membership and sustaining advocacy. Some of the groups in
this study already have a base in this area, such as TAC, while others have
considered pairing with groups with experience in this domain. Among
groups in which rights-based advocacy is not dominant, it may be useful to
engage with some of the principles of ‘rights as process’, even if the overt
language of rights is not employed directly in advocacy. Among both groups,
it is worth exploring the strategies and outcomes of specific advocacy
79

Author’s interview, employee 3, Kuru Family of Organisations, 8 July 2010, D’Kar,
Botswana.
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interventions of other organisations in order to assess the transferability of
these techniques and opportunities for alliances. While considerable
networking already exists among many of these groups, these connections
are mostly at the level of headquarters. Increased interaction between
organisations among those involved in district offices (where they exist) and
at grassroots level holds promise for the exchange of direct communitybased advocacy experiences, including local understandings of rights, and
the utility and meaning of emphasising strength or vulnerability in specific
settings.
The comparison of these six cases through interview, documentary and
observational data is an illustrative example of the potential contribution of
social science methods to research on human rights. Every method holds
particular strengths and challenges including blind spots and biases with
respect to particular types of questions or sources. Qualitative research
methods drawn from sociology and political science as described in this
paper provide strengths in their ability to examine particular areas that legal
methods are less able to penetrate. This includes the ability to explore a
variety of formal and informal sources and to conduct analyses at a range of
levels, including the personal and organisational. The open nature of semistructured interviews also increases the opportunity for unexpected avenues
of discovery. The flexibility of these research methods make them well
suited for the investigation of feelings, beliefs, passions and ideas which
often shape action or inaction with respect to advocacy and illuminate the
process of rights claiming at a local and organisational level. As such, a
combination of legal research and qualitative methods drawn from the social
sciences can lead to a very rich portrayal of experiences relating to human
rights and a comprehensive and multi-faceted approach to their study.

Chapter 5

How sociology enriches human rights:
The case study of Malawi’s first openly-gay
couple
Joe Mlenga

Summary
For a long time the study and practice of human rights has been
dominated mainly by law, with politics and ethics being other fields of
major influence. But human rights is not a stand-alone field of study; it
needs to be approached from a multi-disciplinary perspective. Sociology
is one discipline that enriches the study of human rights by showing how
rights are constructed, institutionalised and violated. This paper attempts
to show how sociology adds value to human rights by way of a case
study. The case study details the furore that surrounded the coming in
the open of Malawi’s first gay couple. Events in the aftermath of the
jailing and pardoning of the two men show how gay rights are socially
constructed in a context of a struggle between Malawian authorities who
oppose such rights, on the one hand, and donors countries, who call for
acceptance of homosexuals, on the other. The paper concludes that rights
for gays may be institutionalised in Malawi considering the country’s
dependence on donor aid, but that the institutionalisation should be in a
less oppositional and threatening manner for the homophobic attitude
of the Malawian authorities to be ameliorated.

1 Introduction
The field of sociology has not been as dominant as law and politics in the
human rights discourse. However, sociology enhances the understanding of
the multi-disciplinary nature of human rights by focusing on the
institutionalisation of rights as well as how institutions help violate human
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rights. The sociological approach also helps to shed light on social processes
through which rights are constructed and violated in specific social situations.
A case study of the furore that marked the coming into the open of a gay
couple in Malawi in the year 2009 illustrates well how sociology is not
dominant in the practice and teaching of human rights. The case study also
depicts the idea of construction of rights and their violation and how this
enriches the teaching and practice of human rights.
The Malawi society is in general deemed to be conservative in outlook.
Therefore the ‘outing’ of the duo, Steven Monjeza and Tiwonge Chimbalanga, presented an unprecedented challenge not only to the local cultural
systems, but also to human rights teaching and practice. The local praxis of
human rights was challenged as the Malawi government and the donor
community tussled on the area of promoting and protecting minority rights.
The United Nations (UN) Secretary-General, Ban Ki Moon, spoke of the
‘archaic’ nature of the Malawian law on a visit to the Southern African
country, and soon thereafter the authorities ‘pardoned’ the gay couple after
initially handing them a 14-year jail term.
This paper reflects on the social construction of homosexuality in Malawi
and the challenges posed to human rights, taking into consideration the clash
of traditionalists and modernists. The author takes the position that the
social process of how rights are constructed was largely ignored in the issue
of the gay couple. There needs to be an in-depth analysis of such issues from
a sociological perspective to enrich the understanding, teaching and practice
of human rights as well as the promotion and protection of the same. The
paper also argues that the over-emphasis of politics in the case of Monjeza
and Chimbalanga has contributed to the issue being swept under the carpet
and to the issue being largely forgotten, just over a year later.

2 Human rights: Different meanings and their
inter-disciplinary nature
The meaning of human rights could in some ways be viewed as akin to the
parable of the five blind Buddhist scholars and their description of an
elephant.1 Each of the scholars gave an impression of what an elephant was
1

See the ancient parable of five blind Buddhist scholars in MB Steger Globalisation: A
very short introduction (2003) 13-14.
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according to the body part of the animal they felt. For example, the man that
touched its trunk said that an elephant was like a ‘lively snake’, and the
scholar who got hold of its tail described an elephant as a ‘large flexible
brush’. In other words, there are a number of factors, such as belief systems
and values, that determine the meaning of human rights to a person or a
group of people.
In a simple but poignant phrase, De Feyter states that ‘human rights mean
different things to different people’.2 This remark reflects the universalism
versus cultural relativism debate in human rights, just as it signifies that two
individuals within one culture may interpret human rights differently.
On my way to a lecture room one day, I witnessed an incident that I
thought was a good example of a clash of the interpretation of human rights.
A security guard accosted a woman selling boiled ground nuts on campus,
and he told her to leave the college premises because she was trespassing and
that vending was not allowed. The woman resisted the call and an argument
ensued, ending in the guard upsetting the basket containing the commodity.
The woman burst into tears. Obviously she had to make ends meet and had
the right to economic activity found in section 29 of the Malawian
Constitution.3 At the same time, the security official could have argued that
he was simply following section 21 of the same Constitution that speaks of
the right to privacy.
It is generally agreed that law, politics and ethics have long dominated the
study and practice of human rights. This is hardly surprising, considering
that international law has been crucial in shaping human rights and in essence
to date, politicians have had much to say about human records in specific
countries, especially donor-dependent developing nations. To varying
degrees, aid to poor countries is dependent on a good human rights record,
and as such governments strive as much as possible to create an impression
that they are protecting and promoting human rights. Some schools of thought
suggest that human rights reflect ethical values in that they indicate right or
wrong behaviour in a society and how people ought to treat each another.
However, over the years, events have proved that human rights is not a
‘stand-alone’ field in terms of study and practice. Development and
globalisation have removed the dominance of politics, law and ethics in

2

K de Feyter Human rights: Social justice in the age of the market (2005) 1.

3

Malawi Constitution at http://www.sdnp.org.mw/constitut/chapter4.html (accessed
19 May 2011).
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human rights study and practice. De Feyter suggests that human rights
violations in the contemporary world result from not just a single entity but
a variety of actors and that globalisation has led to newer forms of violations,
such as pollution and unfair labour practices.4 Human rights are a variable
that is changing, and the growth of the field is connected to the transformation
of societies or societal development.5 These changes indicate that human
rights should be studied and practised from an inter-disciplinary approach,
to allow the new dynamics at play in a globalised world to be accounted for.6
In this regard, the incorporation of fields such as sociology helps to
understand human rights both in practice and study.

3 The importance of sociology to human rights
Unlike other fields, such as law and international relations, sociology has in
the past not engaged in great depth with human rights. However, a
sociological approach is important because it shows social processes through
which human rights are constructed and violated in particular social
situations.7 Of particular note is the social construction perspective which is
concerned about how ‘human rights are constructed – made real … and
given meaning through social practices’.8 Sociology also illuminates how
human rights violations are institutionalised and normalised through
concepts such as state violence.9 Sociology challenges us to consider the
effect of the collective on individuals, which is significant when studying
the importance of sociology for human rights in the context of individual
rights that are perceived to be a preoccupation of the ‘Western’ world versus
group or collective rights that are mainly identified with African societies.10
The African outlook is seen as cautious in focusing on the individual rather
than the group or on rights without duties, because for someone to enjoy
their rights, another person should have a duty to enable the fulfilment of
4

De Feyter (n 2 above).

5

N Bobbio The age of rights (1996).

6

As above.

7

Darren O’Byrne’s lecture at Roehampton University, January 2008.

8

As above.

9

As above.

10

TO Pierce ‘Human rights and sociology: Some observations from Africa’ (2001) 48
Social Problems 54.
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these rights.11
Sociology’s lack of engagement with human rights is due to the nature of
sociology itself. Sociologists are concerned with studying the specific forms
of social life in particular societies, making their wariness of the universalism
attached to human rights understandable.12 Turner noted that classical social
theory was reluctant to engage in a normative analysis of legal institutions.13
Influential figures such Marx seemed to reject the notion of human rights,
noting that they only served as an instrument of hiding deep social and
economic inequalities.14
The point of interface between sociology and human rights emerged
through a concept called citizenship which in essence was a collection of
individual rights granted by a state to its citizens.15 This posed a lesser
challenge to sociologists because citizenship seemed devoid of universalism.16 But it was then recognised that citizenship is not enough for an analysis
of human rights from a perspective of sociology because of emerging issues
such as globalisation, refugees and migrant workers. Reflecting on the works
of Turner, Short suggests that human rights can be understood from a
sociological point of view by the need to protect vulnerable human beings
through social institutions, but adds that the institutions pose a threat to the
very people in need of protection.17
Short claims that ‘the social and legal institutionalisation of human rights
is the predominant modern attempt to resolve this dilemma that is inherent
in modern societies’.18 Short adds that Turner deploys19
sociological theory to explore the moral basis of a universalist doctrine of
human rights and proposes that a shared experience of ‘human frailty’
and the ‘vulnerability of the human body’ provides a common ground …
Additionally he [Turner] argues that we need universal human rights

11

Pierce (n 10 above) 53.

12

P Hynes et al ‘Sociology and human rights: Confrontations, evasions and new
engagements’ (2010) 14 The International Journal of Human Rights 810.

13

D Short ‘Sociological and anthropological approaches’ in M Goodhart (ed) Human
rights: Politics and practice (2009) 96.

14

Short (n 13 above) 97.

15

As above.
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As above.

17

As above.
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Short (n 13 above) 97-98.

19

Short (n 13 above) 98.
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due to the ‘precariousness’ of ‘social institutions’, which ‘stand in a fateful
relationship to human purposes, because they contradict their origins’.

Turner’s contribution was followed by Waters who advocated a social
constructionist approach to human rights, while criticising the path taken by
Turner as being foundationalist.20 Waters posited social constructionism in
human rights theory, arguing that human rights were institutions that were
specific to cultural and historical situations. 21 In his view, the social
construction approach22
emphasises the socially created nature of social life, and accordingly views
the construction of universal human rights as the product of the balance
of power between political interests at a particular point in history. The
rise of human rights cannot be explained simply through notions of
human vulnerability, institutional threats, and collective sympathy, but
rather by the assertion of powerful class interests.

In other words, rights are shaped as a by-product of interaction by various
actors with a range of interests, including power and influence, at stake. For
example, it is suggested that the field of human rights grew in the aftermath
of World War II as the victorious sides sought to somehow consolidate their
interests at the expense of those that had lost.23 Social constructionism
provides the tools for an analysis of rights in terms of their social life, who
they serve and how they function.24 This approach should take into account
the actions of various social actors involved in creating rights and these
include social movements that impede or facilitate change.25
Power is recognised as being crucial in the arena of human rights, and
Freeman is regarded as having been influential in illuminating the role of
power in the social process of the institutionalisation of rights.26 If social
construction of rights involves interests, then power should be pivotal,
especially if we consider the development of human rights in the wake of

20

As above.

21

Hynes et al (n 12 above) 816.
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Short (n 13 above) 98.
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As above.
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Short (n 13 above) 98-99.
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Short (n 13 above) 99.
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the cited example of the outcome of World War II. The balance of power
was in the hands of the triumphant allied forces who, as the school of thought
suggests, went on to shape rights to protect their interests and not those of
their opponents.
On the point of the institutionalisation of human rights, the net result is
a form of rights that does not upset the status quo in terms of power balance.
Freeman observes as follows:27
The sociological point is not that human rights should never be institutionalised, but rather that institutionalisation is a social process, involving
power, and that it should be analysed and not assumed to be beneficial.

On the contribution from sociology to the overall study of human rights,
Freeman notes that some approaches of sociology could help shed light on
how problems related to human rights are understood in different cultural
contexts.28
Freeman is also concerned about too much focus on the UN system in
the practice of human rights while ignoring the role of the World Bank,
United States foreign policy and other influential global entities in
construction and violation of human rights. 29 This point reflects the
dominance of politics and law in the practice of human rights, as the UN is
the hub of global politics and enforcement concerning human rights.
Societal structures also contribute to a violation of rights.30 Societal
structures are ‘ordered inter-relationships between elements of society such
as the different kinships, religious, economic, political … institutions of
society’.31 These structures, to reiterate, help violate human rights and also
restrict the institutionalisation of rights.32
From the account above, it is clear that human rights need a sociological
approach because of the social processes involved in the shaping of rights,
the social actors involved in their framing and the power relations that are
concerned in the course of the action. The absence of sociology creates a
gap, as many scholars have noted, in the realisation of how human rights
obtain a sort of social life.
27

M Freeman Human rights: An interdisciplinary approach (2002) 85.
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Freeman (n 27 above) 77.
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However, the flipside of sociology’s contribution is that it may be used as
a means of promoting too much focus on culture with its attendant challenges
in the form of abuses that are justified by perpetrators as part of their identity.
This is what scholar Donnelly alludes to as ‘strong cultural relativism’.33
Donnelly says that under this school of thought ‘culture is the principle
source of the validity of a moral right or rule’.34
In the subsequent section of this paper, I outline the case of Malawi’s first
ever gay couple to come out in the open. I link the discussion of the case to
the framework of the importance of sociology outlined above to show that
in some scenarios law and politics still dominate the discourse of human
rights. The Malawian case study also emphasises the importance of sociology
in the study and practice of human rights. Furthermore, the discussion reveals
the importance of the social construction of rights in connection with
homosexuality in the Malawian context.

4 The case of Steven Monjeza and Tiwonge Chimbalanga
Malawian society can be said to be conservative in general, with a large
portion of the population holding Christian beliefs. The conservative outlook
may not be solely as a result of traditional beliefs and values, but is probably
also due to the autocratic rule the country experienced under founding
President Dr Kamuzu Banda. Dr Banda ruled Malawi with an iron fist,
establishing an environment in which dissent was viewed with suspicion.
His ruling Malawi Congress Party was founded on four ‘cornerstones’ that
every citizen had to abide by, namely, unity, loyalty, obedience and discipline.
These tenets called for total and unquestioning allegiance to President Banda.
The 30 years Dr Banda ruled Malawi in no small measure contributed to an
acquiescent and conformist citizenry. On the cultural front, traditions such
as initiation ceremonies, funeral vigils and value for community togetherness,
have been and are still cherished.
The majority of Malawians are Christians, with the Roman Catholic
Church widely regarded as the biggest denomination, followed by

33

J Donnelly ‘Universal human rights in theory and practice’ in L Henkin et al (eds)
Human rights (1999) 107.
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Donnelly (n 34 above) 107.

How sociology enriches human rights: The case study of Malawi’s first openly-gay couple

103

Presbyterians. About 20 per cent of people in the country are Moslems.35
The pentecostal and charismatic movement has in the past decade or so
grown and its impact has been wide-reaching. Many of the faithful from the
‘traditional’ churches, such as Catholic and Presbyterian, ‘defected to join
what is considered as a ‘new’ church grouping.
Both Christianity and Islam are influential in shaping values and way of
life of Malawians, and also influence the country’s politics. The Public Affairs
Committee is one embodiment of the power of religion in Malawi. This
grouping, composed of Christian and Moslem entities, has since the struggle
for multi-party democracy in the country in the early 1990s had a big say on
issues such as electioneering, good governance and the rule of law.
Within this religious and cultural context, it was hardly surprising that a
storm disturbed the relatively quiet waters of Malawi when one of the
weeklies in the country, the Weekend Nation in its edition of 27 December
2009 carried a story to the effect that two men on the outskirts of the
commercial capital, Blantyre, had engaged in a traditional ceremony called
chinkhoswe.36 The two men, Steven Monjeza (the suitor) and Tiwonge37
Chimbalanga (the betrothed), were quickly framed by mainly the media as
Malawi’s first ‘gay couple’. Sentiments by the two that they had been
cohabiting for some time led to the general perception that they were a ‘sort
of family’.
There had been rumours that homosexuality was being practised in
Malawi, but never before had there been a coming out of any gay or lesbian
persons. The police arrested Monjeza and Chimbalanga and charged them
with carnal knowledge against the order of nature, consenting to have sexual
acts like wife and husband, and indecent practices. Overnight there was a
furore that was marked with appeals to the cultural, traditional and religious
values of the country not to be undermined. In general, there was condemnation of Monjeza and Chimbalanga in the press, religious circles, among
traditional leaders and by government officials. However, there was some
35

The estimate is, according to the page on Malawi in the CIA World Factbook, available
at http://www.cia.gov/library/publications/the-world-factbook/geos/mi.html (accessed 19 May 2011).
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Chinkhoswe is a prenuptial traditional ceremony in Malawi that involves the kith and
kin of two people, hitherto between a man and woman. Gifts are exchanged and advice
given to the lovers, and in some societies the event is a substitute of exchanging marriage
vows in a church. In such a scenario, couples go straight to live together a family after
the chinkhoswe. Chinkhoswe is an open and public ceremony, though some hold it
privately in the confines of their homes.

104

Chapter 5

support for the two in the form of two local rights bodies, the Centre for
Human Rights and Rehabilitation and the Centre for Development of
People.38 The latter in particular, has been more open in advocating for gay
rights in Malawi. The prosecution of the duo was also deplored by some
international human rights watchdogs, such as Amnesty International, who
called for their release and an end to the trial.
The trial of Monjeza and Chimbalanga at Blantyre Magistrate’s Court
was a public event that attracted thousands of curious people. Each court
appearance by the pair was marked by booing and jeering from the crowds.
After the eventful trial, Magistrate Nyakwawa Usiwa-Usiwa gave his verdict
of guilty. In what he called a ‘scaring sentence’, the two were sentenced to 14
years’ imprisonment with hard labour. Nine days later, on 29 May 2010,
Monjeza and Chimbalanga were out of jail on a presidential pardon.
However, President Bingu wa Mutharika intimated that the reprieve was
not an indication that he condoned homosexuality as it was against the laws,
religion and culture of Malawi.39
Dr Mutharika’s move came after a rather unexpected visit to Malawi by
the UN Secretary-General, Ban Ki Moon. On his brief visit, Mr Ban
addressed the National Assembly in Lilongwe, during which a hint of what
was to come was given. The UN chief spoke of the ‘archaic’ nature of some
Malawian laws and said that they needed to be changed, a direct reference to
the Penal Code that criminalises homosexual acts.
In essence, the reaction among Malawians to the presidential pardon was
confusion as the news was very unexpected. The Malawian government
made no secret of its condemnation of homosexuality and strong views
emanated from various quarters of the administration, especially countering
the international human rights groups that spoke against the trial of Monjeza
and Chimbalanga. Some people were of the view that President Mutharika’s

37

The name has its roots in the northern part of Malawi and it is also spelt as ‘Tionge’.
Therefore the media in Malawi has used ‘Tiwonge’ and ‘Tionge’ interchangeably. For
the purpose of this paper, I will use the version of ‘Tiwonge’.
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In an interview with the Weekend Nation of 9 April 2011, the Executive Director of
CEDEP, Gift Trapence, said: ‘Homosexuality is a very natural phenomenon coming
from natural human beings … The human rights discourse has acknowledged the existence
of same-sex relationships and it would be unavoidable to talk about human rights and
same-sex relationships.’
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action meant that he was legalising homosexuality.40 In general, many
Malawians thought Mr Ban had somehow twisted the arm of their government
to lead to the change of heart. These sentiments were made in the light of the
powerful nature of the UN system and its work in Malawi through agencies
such as the United Nations Development Programme (UNDP) and the Joint
United Nations Programme on HIV/AIDS (UNAIDS), as well as the world
body’s connection to donors such as the European Union (EU), who had
expressed misgivings about criminalising homosexuality.
The net effect was that people speaking on local radio talk shows and
other fora believed that Malawi had agreed to release the imprisoned couple
because of a fear of a backlash from donors who give the country aid
amounting to 40 per cent of its budget. This left a somewhat sour taste in the
mouths of ‘traditionalists’ like chiefs who felt that cultural values were being
eroded because of the country’s poverty.
4.1 The aftermath of the Monjeza and Chimbalanga case
This part of the paper mainly shows events that have happened since the gay
couple was released following the intervention of the presidential pardon.
This section will help later to show the social construction of homosexual
rights in Malawi in terms of social actors, the balance of power and structures
involved in the process.
One year after the conviction and pardoning of Malawi’s first ever openly
‘gay couple’, the two individuals are hardly mentioned in the media or among
the population. It seems that already people have forgotten the furore.
However, Steven Monjeza was in the news some months after his muchpublicised trial. Interestingly, he was quoted in the local media as saying
that the engagement with his ‘fiancée’, Tiwonge Chimbalanga, had been
staged and he had been paid to go through the motions. Monjeza was pictured
with a woman and it was claimed the two were in love and that they were
going to marry. Monjeza further said that he had ‘dumped’ Chimbalanga.
The conspiracy theory of the engagement ceremony between Monjeza
and Chimbalanga having been a sham has many sides. One angle of the story
purports that the event was a diversion to cover up the discovery of

40

Weekend Nation 31 May 2010. In the same paper, one Amina Kajiya said that there was
no need to pardon Monjeza and Chimbalanga because Malawi’s culture, laws and
religion did not allow homosexuality. ‘We Malawians ought to stick to our culture and
not just bow down to foreigners for us to get financial support,’ Kajiya told the newspaper.
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pornographic videos. A newspaper article in the Daily Times, written by
McDonald Chapalapata, clearly homophobic in tone, noted:41
Some burglars had broken into the office of an NGO that supports gays
in Blantyre and went away with valuables. Police were called in to
investigate. In their fact finding, the officers stumbled on a shocking
library of videos of men doing you know what with fellow men. Now, as
the police were preparing to pounce on the leaders of the NGO also,
some chap organised the engagement to divert police attention … The
engagement did have features of something hastily arranged. There were
no known invitations sent to relatives. This being the first gay engagement
in Malawi, one would have expected all the gays to come together and
make a statement in town that they are here to stay.

Chimbalanga was last reported to be on his way to Canada to seek asylum
fearing persecution in his home country. Monjeza had a brush with the law
again after a court convicted him of robbing a person of a cell phone, and in
another incident for stealing a bag of maize. He was given a relatively
moderate sentence for these transgressions.
As the media and people of Malawi largely seem to have forgotten the
case of Monjeza and Chimbalanga, the debate on minority rights, also referred
to as homosexual rights or gay rights, continues. On one side of the debate
are some local human rights groups advocating for the rights of homosexuals,
some members of the donor community and international rights watchdogs.
On the other side of the divide are the government, national media and
traditional leaders. The independent media could be said to be caught in the
middle of this duel and it seems undecided on which side to belong. Some
opinion or commentary articles are homophobic in tone42 and yet others
seem to be advising caution or tolerance and a sort of debate on gay rights.
An article supporting an accommodating stance was carried in the Weekend
Nation, one of the leading weeklies in Malawi, by its editor, George Kasakula:
‘We should not bother ourselves with the sexuality of some people whom we
think are abnormal … They do not physically injure anybody or mean harm
to anyone.’43 The same columnist wrote almost a year later:44
41

Daily Times 11 April 2011. The article was entitled ‘Carrot of gay rights’.
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Weekend Nation 3 July 2010.
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How sociology enriches human rights: The case study of Malawi’s first openly-gay couple

107

Most Malawians find homosexuality abhorrent. My Christian beliefs tell
me it is an act that goes against the laws of nature. God destroyed the
cities of Sodom and Gomorrah because of this. Sodom gave its name to
the abhorrent act the law classifies as sodomy. But it is not my duty to
take the moral high ground on this issue. Neither is it for my secular
government. This is the duty of churches and mosques, among others.

In general, many Malawians are opposed to homosexuality as seen from
reactions in the trial of the Monjeza and Chimbalanga, as well as vox populi
or comments aired on talk shows on some radio service stations. The
government is using the national radio Malawi Broadcasting Corporation
(MBC), to advance its opposition to decriminalising homosexuality, and
also to appeal to chiefs and religious leaders to speak on the issue knowing
that the two sections will support the authorities.
Information Minister Symon Vuwa Kaunda was quoted in a newspaper
interview as saying it was better for Malawi to suffer the consequences of
rejecting same-sex marriages because the practice ‘was against the country’s
cultural norms.45
MBC, which traditionally is the mouthpiece of the party in government,
has been interviewing chiefs on the issue of same-sex marriages.46 In one of
its opinion segments in April 2011, the radio station alleged that Malawi
was facing enemies who ‘unfortunately’ were its own citizens.47 This was
with reference to the local NGOs that were fighting for gay rights, also
known as minority rights or homosexual rights. Part of the opinion read:48
Over a century ago, Dr David Livingstone came with the Bible, and
preached a loving God who created all people equal. Slavery was abolished.
But in its place came colonialism. Livingstone was hiding a foreign
government in his Bible. Now descendants of Livingstone are coming,
again with sheep’s skin, preaching human rights and we are being

45

Weekend Nation 30 April 2011.

46

The term ‘same-sex marriage’ seems to be more in use now in the debate over gay rights.
It could probably be as a result of a recent amendment of the Penal Code (sec 137/A)
that now criminalises lesbian sexual acts. Or it could be emanating from the government’s
attempt to put in the minds of the populace that there are moves to allow same-sex
marriages in Malawi, and not just mere homosexual or lesbian acts, something which
may provoke stronger reactions from the public.
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The opinion was written by Mzati Nkolokosa, the Controller of News and Current
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converted. One day, our children shall realise we were fooled again…Our
enemies are fighting our development … The wedding of Steve(n)
Monjeza and Ti(w)onge Chimbalanga was the beginning of a script by
our enemies … After the gay wedding, our enemies started saying all
sorts of things …

As can be seen from the opinion, the word ‘enemy’ is used repetitively and
the writer paints a picture of a struggle among Malawians aided by foreigners
to bring confusion and hinder ‘development’ in the country.
Most churches are uncompromising in their stand over the issue of
minority rights. Apostle Samuel Chilenje of Jesus Pentecostal Church
reportedly told his congregation that advocates and those who practise samesex should be put to death.49 He said minority rights do not exist as ‘anything
against God is not a right’. Other churches or religious groupings are more
tolerant. Reacting to the statement by Apostle Chilenje, the Church of Central
Africa Presbyterian, one of the biggest denominations in Malawi, said that
was going too far.50 Reverend MacDonald Kadawati of the Church said that
the Bible should not be interpreted literally. Another senior cleric of the
same Church, Dr Felix Chingota, on 15 May 2011 asked the church to be
‘firm’ in the inclusion of homosexuals, arguing that its policy was to
accommodate people from different backgrounds who needed salvation.51
The comments were supported by Dr Silas Ncozana, a retired senior
clergyman of the Church of Central Africa Presbyterian, who reportedly
said homosexuals needed salvation and should not face death as was the case
in other countries.52
On the part of organisations supportive of gay rights, there have been
three that have been outspoken on the issue. Two of these have been cited in
the earlier part of this paper, namely the Centre for Development of People
and the Centre for Human Rights and Rehabilitation. The other group is
Malawi Religious Leaders Living and Affected by HIV and AIDS (Manerela+). In one tough statement made by the Centre for Human Rights and
Rehabilitation, its acting National Co-ordinator, Reverend Macdonald
Sembereka, said that ‘[a] nation that promotes homophobia is a lost society
49
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… denying the existence of other sexual orientations forces gays and lesbians
into hiding, which unknowingly increases the spread of HIV’.53 Manerela+,
the Centre for Human Rights and Rehabilitation and the Centre for
Development of People accused some religious leaders of intolerance, which
was in reference to Apostle Chilenje, who had called for the death of gay
persons.54 The three groups also asserted that the Malawian government
actually recognised same-sex relationships:55
We would like to challenge the government that their empty political
rhetoric that same-sex relations are inexistent in Malawi is contrary to
what their principles and technocrats state … the issue of sexual minorities
is not new to them as there is documented evidence that the Malawi
government has previously participated on this issue at the United Nations
level.

The Centre for Development of People contended that the government was
not abiding by the requirements of the instruments it ratified, such as the
African Charter.56 The organisation also sought to clarify that rights groups
and donors were not aiming at allowing same-sex marriages in Malawi, but
were fighting for non-discrimination based on sexual orientation.57 This may
support the view that the Malawian government was twisting the facts of the
matter to provoke a stronger backlash from the public.58
An opinion in the Weekend Nation supported this line of thought, stating
that the international community was not trying to force Malawi to legalise
same-sex marriages, but that there were concerns that the country was
discriminating against homosexuals despite its republican Constitution that
prohibited such kind of actions.59
The donor community has in a tactful way put across the message to
Malawi that the country has to stop discrimination against homosexuals or
face an aid freeze. The major donors who provide support for the country’s
budget, headed by the EU chief in Malawi, Alexander Baum, spoke of non-
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adherence of human rights issues affecting the provision of aid, which was
in reference to the issue of gay rights.60 Individual donor countries, such as
Britain, France, Norway, Japan, Ireland, Iceland and the United States,
have also expressed concern over the same.61 These countries have not come
out clearly that they will freeze aid to Malawi over the laws on minority or
gay rights, but there is unease in Malawi that that there will be challenges in
respect of external support to the country’s budget in the 2011-2012 and
even subsequent financial years. It must be recalled that, since the UN
Secretary-General, Ban Ki Moon, visited Malawi and called for a repeal of
some of the country’s ‘archaic’ laws, the government has not taken such a
move and has angered gay rights activists more by criminalising lesbian
sexual acts, as already stated in this paper.
The friction has been intensified further with comments made by
President Bingu wa Mutharika at a political rally in March 2011 that people
who practise homosexuality are lower than animals.62 The Justice Minister,
George Chaponda, also recently said that Malawi was not ready ‘to change
laws to satisfy donors’, adding that the country should have some principles
‘for the benefit’ of its citizens.63 Some analysts suggest that the tough
pronouncements are not mere squaring off by the government against the
international community, but efforts to divert attention from real issues
affecting Malawians, such as a spate of fuel and foreign currency shortages,64
revelations of corruption involving senior government officials, and the
enactment of an anti-press freedom law.
Seemingly, differing perspectives have been emerging from some
Malawian officials on the issue of ‘men having sex with men’ (MSM).
Principal Secretary in the Office of the President and Cabinet on HIV, AIDS
and Nutrition, Dr Mary Shawa, for example, told a weekly that ‘the country
pursues a non-discriminatory policy in public health strategy’ in respect of
MSM, but pointed out that that was not tantamount to the legal recognition
of homosexuals.65 However, Dr Shawa dismissed the debate on homosexu-
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ality as a ‘waste of time’ in the same interview, saying it was not a priority
issue.
Regrettably, the Malawi Human Rights Commission, the independent
and constitutional rights protection body in the country, has been quite noncommittal on the issue of gay rights or non-discrimination based on sexual
orientation. In its recent comment on the issue, the Executive Secretary for
the organisation, Grace Malera, simply said: ‘The MHRC continues to
deliberate on this matter.’66

5 Social construction of homosexual rights in Malawi
Going back to the idea of social construction of human rights that was dealt
with earlier in the paper, it was noted that the concept ‘emphasises the sociallycreated nature of social life, and accordingly views the construction of
universal human rights as the product of the balance of power between
political interests at a particular point in history’.67 It was noted that rights
are shaped as a by-product of interaction of various actors with a range of
interests at stake, including power and influence. The section also looked at
the social life of rights, how power is used in the institutionalisation of rights
and also how societal structures contribute to the violation of rights and a
restriction of the institutionalisation of rights.
Taking into account the events that have been taking place in the wake of
the Steven Monjeza and Tiwonge Chimbalanga case, I argue that the rights
of those who engage in same-sex relations, whatever the description
(homosexual or gay), are being constructed in Malawi and the process is
going on quite inconspicuously because the focus is on the law and politics.
Politicians, especially top government officials, are speaking about the laws
of Malawi not allowing homosexual acts, as the international community
led by the UN talks of the laws of the country as needing change as they are
‘archaic’. Rights watchdogs are condemning Malawi’s discrimination against
lesbians and gays, which is a statement that has an ethical slant.
The state-controlled national radio is talking about confronting enemies
of development and culture as the private press is at times homophobic and
at other times seems sympathetic to the cause of gay rights. More crucially,
66
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donors hint that not protecting minority rights may have repercussions with
regard to aid, and the government has increased its rhetoric on same-sex
relationships, saying that Malawi is not ready for that and stating that
homosexuals ‘are lower than animals’. It is the interaction of all these actors
that are shaping the rights of gays quite unnoticed, bearing in mind that a
sociological perspective of the debate has largely been absent in Malawi.
However, the use by the state of chiefs to speak out against gay
relationships, and in rare cases comments by sociologists on the same issue,
indicate the existence of some form of sociological perspective in the
Malawian context. This is partly because traditional leaders are viewed as
the custodians of culture, societal values and customs in Malawi. But the
flipside of this is that chiefs are viewed as always supportive of official
policies and in some cases they are openly partisan. Indeed, traditional leaders
stress that they serve the ‘government of the day’ and not opposition forces.
Such actions may put in doubt the validity of their pronouncements on the
gay rights issue. Hence, although the focus is on politics and the law, there is
some input from the sociological front, but it is not as visible or influential as
the former.
The balance of power, it must be said, lies in the hands of the donor
countries, considering that they contribute 40 per cent of the resources in
Malawi’s annual budget. The construction of the rights reflects this balance
of power and influence donors have over policies in Malawi. It is perhaps
inevitable that some form of official recognition of MSM, or women with
women, will be institutionalised at some point in time. The pardoning of
Monjeza and Chimbalanga by President Mutharika after the intervention of
the UN Secretary-General is an indicator that, as much as Malawi may
claim sovereignty, the country does not have the economic independence to
withstand pressures from the international community.
Taking into account the tough homophobic stance by the President, some
government ministers and other influential establishments, such as religious
groups and traditional leaders, the institutionalisation of rights or some form
of recognition of gays and lesbians will possibly happen in a manner that
shows that some quarters oppose such rights. This could be in a way that
mirrors the idea that the institutionalisation of rights usually does not threaten
much the status quo of the powerful and influential, as already discussed
above.
The comments made above by the Principal Secretary in the Office of
the President and Cabinet on HIV, AIDS and Nutrition, Dr Mary Shawa,
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concerning the government’s position on MSM are interesting. The official
line has been that the Malawian authorities do not accept and would not
accept same-sex relationships with due reference to the country’s laws.
However, Dr Shawa presents a somewhat different view by arguing that
there is no discrimination against MSM in health policies. This could as
well be a future ‘exit strategy’ if the authorities decide to give up their
resistance to the institutionalisation of homosexual rights. The Malawian
government could also use this statement on ‘non-discrimination’ to lay
claim to recognising gays, thereby institutionalising the rights of same-sex
couples in a rather less threatening manner to the authority’s power and
influence. I make these assertions in view of aid being a crucial aspect in
Malawi’s development projects and budgetary support, as already stated
earlier on. With the country facing an economic squeeze, it may bow to
pressure from donors to accept gays as a condition to receiving further
assistance.
Structures in the Malawi society such as religious groupings, the somehow
strong relationships in villages through cultural practices, such as gatherings
for funerals or rite of passage ceremonies, will also help restrict the
institutionalisation of such rights for homosexuals. This is in the light of the
rather conservative nature of the Malawian society and the influence of
religion in the country. Additionally, from the perspective of advocates of
homosexual rights, structures such as religious groupings and traditional
leadership are helping violate the rights of homosexuals. This assertion should
be seen in the context of sentiments such as calling for the death of gays and
lesbians, or other homophobic statements.
As discussed earlier in the paper, the Malawian government seems to be
using the gay rights issue as a diversion for the numerous social and economic
problems facing the country, by twisting the issue to appear as if the
international community wants Malawi to legalise same-sex marriages. This
could also play a significant role in ensuring that any institutionalisation of
rights or form of recognition for gays and lesbians is done in a less threatening
manner to the government’s power and influence over the masses.
Last but not least, I feel that ordinary Malawians have largely been left
out of the issue. The majority of Malawians live in rural areas quite detached
from the centres of power and politics dominating the social construction of
gay rights. These people, however, will have to face the consequences of the
outcome of the process at some point, considering the issues at stake, most
notably donor aid. If the Malawian government acts against expectations
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and opposes any institutionalisation of gay rights and in response donors
freeze their aid, the most affected citizens would be villagers. This is in light
of the fact that donors support key sectors such as health, agriculture and
education, which all have a large bearing on the lives of the rural masses.

6 Conclusion
The importance of sociology to the study and practice of human rights has
been shown in this paper, assisted by the case study of Malawi’s first openly
gay couple who were prosecuted, jailed and later pardoned by the authorities
in the country. Sociology illuminates the social life of rights, how rights are
constructed, how power is used in the institutionalisation of rights as well as
how society structures help violate rights and restrict the institutionalisation
of human rights. Seen from the lens of gay sexuality and other gender rights
activists, the case of Steven Monjeza and Tiwonge Chimbalanga is about
discrimination and inequality. As sociology deals with such social inequalities,68 it is crucial to human rights.
After an initial lack of engagement between human rights and sociology,
a sociological perspective seems to be gaining momentum. The interdisciplinary nature of human rights is being included in textbooks;
international conferences on sociology and human rights have been taking
place in some parts of the world, including Europe and Asia, and curricula
for human rights courses are being modified to recognise the contribution of
sociology around the world.69
It is worth noting that some scholars suggest that research into human
rights will possibly further strengthen sociology and show new areas of
‘struggle and social change’ as well as help study how theory and methodology
could be applied to sectors of ‘domestic, national or international concern’.70
As seen in the paper, social construction of human rights involves balance
of power and political interests. It seems as if the donor community has
more leverage on the balance of power over the Malawian government. The
Malawian authorities are largely homophobic alongside many religious
groups. What may be of interest is to study further how the rural masses in
68
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Malawi, who wield neither power or influence, are affected in the social
construction of homosexual rights. This paper is therefore recommending
studying how the institutionalisation of the rights may impact people and
their cultures. In other words, the paper is of the view that largely the ordinary
villagers have been left out in the debate on gay rights in Malawi.
Such further studies may also possibly help to answer questions on what
is modern and acceptable, archaic and unacceptable in terms of what has
been institutionalised in human rights terms, as well as to show the meaning
of gay rights or recognition to those claimants and those opposing such
rights or recognition in a localised context such as Malawi.

Chapter 6

Demystifying human rights: A socio-legal
approach to the political framing of migrant
workers’ rights in Africa
Aishah Namukasa

Summary
Migrant workers in Africa face the problem of enjoying very few human
rights in sending and receiving countries. Migrant receiving countries are
increasingly making their policies even more restrictive of these rights.
These rights have different meanings to different groups of people but
remain crucial to the wellbeing of humankind. In the first part of this
paper, ‘human rights’ are defined as referring not only to entitlements
that humans have as human beings or workers, but also those elements
instrumental to ensuring that a wider variety of voices and suggestions
are heard. According to a sociological perspective advanced by Piper,
these ‘rights appear when people begin demanding and exercising them’
and not only when governments recognise them. The paper employs a
socio-legal approach and political construction to frame the human rights
of migrant workers. It attempts to go beyond a purely legal conceptualisation of human rights that is detached from the practice of human
rights. It highlights some of the challenges and limits of using a rather
theoretical and legalistic view of human rights by advocating for political
framing of migrant workers’ rights in Africa and elsewhere in the world.
Some migrant workers end up being ‘stratified’ and having a ‘precarious
legal status’, due to the law and policy of the host country. These perspectives are examined in the second section. Lastly, the paper examines how
migrant workers try to assert their human rights through social and
political participation, and explores the view that all workers must fight
for full access to human rights for all regardless of migration categorisation.
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1 Introduction
Frequently, migrant workers all over the world feature in academic literature,1
international policy documentation2 and in press articles,3 as lacking the
enjoyment of human rights, irrespective of the country in which they reside
and work. This is so, notwithstanding the fact that these workers contribute
to growth and development in their countries of employment and that their
countries of origin benefit from remittances and the skills migrant workers
acquire during their migration experience.4 The human rights situation of
migrant workers may probably be worse in Africa, a continent where millions
of working and unemployed people are struggling without a minimum wage,5
with poverty, internal displacement,6 armed conflict and civil strife. At the
same time, there are thousands of African migrant workers working within
the continent.7 In a globalised world, academics and politicians give most
attention to the increasing international migration of Africans to Europe,
yet the majority of African migrants move within the continent.8 Some of
these workers go about their business informally, undocumented and under
the most cruel, inhumane and degrading conditions because they are
trafficked9 and lack access to reporting mechanisms and legal redress.10 In
Kenya, for example, the government enacted the Counter-Trafficking in
Persons Act in 2010 and embarked on a legal campaign against human
1

T Manuh (ed) At home in the world? International migration and development in contemporary
Ghana and in West Africa (2005).

2

International Labour Office (ILO) International labour migration: A rights-based approach
(2010).

3

‘Angola: Illegal immigration continues to worry national police’ Angola Press http://
www.por talangop.co.ao/motix/en_us/noticias/politica/2011/4/21/Illegalimmigration-continues-worry-National-Police,d84c397d-1a17-4550-8ba4-81ffb
84ce34c.html (accessed 23 May 2011).
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5

H Sharp ‘Egypt workers demand raises and rights’ BBC 23 July 2007 http://
news.bbc.co.uk/2/hi/middle_east/6911739.stm (accessed 20 July 2010).
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P Kamungi ‘Beyond good intentions: Implementing the Kampala Convention’ (2010)
34 Forced Migration Review 53.

7

S Castles & MJ Miller The age of migration: International population movements in the
modern world (2009) 148.
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Castles & Miller (n 7 above) 148-149.
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trafficking following several reports of human trafficking for work in that
country.11 In spite of this law, Kenya remains a source, transit and destination
country for men, women, and children subjected to human trafficking.
Elsewhere in Africa, it is common for employers to force migrants to
work in indecent conditions that violate their human rights. The paper zeroes
in on the human rights of migrant workers as they are usually the most
marginalised and vulnerable group of people in most countries, whether
developed or developing, to highlight the problem of framing human rights
issues within a purely legal framework or from a rather legal positivist
outlook.12 One problem arising from this is that some victims of human
rights abuses are not able to access legal redress since they are scared of
revealing their immigration status. It is thus essential to look further than the
legal discourse on human rights in order to overcome some of the problems
that arise from this framing and defining of human rights questions within a
legal framework. A possible way of doing this is by approaching migrant
workers’ rights from a multi-disciplinary perspective, linking some concepts
from law, politics and sociology. This approach takes into account how
different actors make, experience and perceive law and policies.
To examine the issue of why migrant workers lack the enjoyment of
human rights in Africa and to move beyond the purely legal framework
mentioned above, this paper analyses a variety of literature on the subject of
migrant workers’ rights. There is insufficient academic work that explains
why migrant workers’ human rights are inadequately protected by law in
Africa, since most research focuses on migrant workers in Asia, America
and Europe.13 In pursuing the multi-disciplinary framework proposed above,
this paper draws on and contributes to existing legal and political science
literature analysing human rights for migrant workers written by scholars,
including human rights advocates, political scientists and sociologists. With
the literature reviewed on the subject, the paper sets out some definitions
and theoretical underpinnings to migrant workers’ rights as human rights.
11

US State Department Report on Human Trafficking (2010) (cited in n 9 above) indicates
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The paper also draws examples from press and internet sources on recent
key events that show the discourse on migrant workers’ rights and their
exercising restricted agency to attain or enjoy some rights while working in
precarious conditions in Africa. Some documented violations of human
rights faced by migrant workers include limited freedom of movement,
especially when migrant workers are forbidden to change employers, gender
discrimination, restrictions on their ability to organise, and xenophobic
attacks.14

2 Defining human rights from a migrant worker’s
perspective
Human rights are capable of several meanings. As Clapham notes, ‘[f]or
some invoking human rights is a heartfelt, morally-justified demand to rectify
all sorts of injustices; for others, it is no more than a slogan to be treated with
suspicion or even hostility’.15 The law of human rights is special as it may
often suggest that other law is inadequate or unjust. Also, appealing to human
rights and respect for rights is a way of changing the world.16 Human rights
are not simply citizens’ individual entitlements in a national revolutionary
proclamation,17 as recently occurred in Egypt and Tunisia, but are about
changing national laws, combating poverty and designing international
development assistance.
In this paper, human rights are considered as a special category of rights18
and refer not only to entitlements that humans have as human beings or
workers, independent of acts of law, but also those elements instrumental to
ensuring that a wider variety of voices and suggestions are heard within
society.19 Although all people have human rights, there is a need for them to
demand, exercise and enjoy these rights. The definition of human rights
used herein goes hand in hand with the sociological perspective employed
14
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by Piper,20 that rights ‘appear when people begin demanding and exercising
them’ and not only when governments recognise them. This is necessary
since several governments in Africa and elsewhere in the world do not
guarantee migrant workers’ human rights (especially low-skilled migrants)
to the same extent as the rights of citizens or permanent residents. This
position conforms to international human rights law and does not dwell so
much on the controversy of choosing between rights that are civil and political
over economic, social and cultural rights.21 As Evans notes:22
The dominant conception of human rights, which gives greater emphasis
to civil and political rights, prioritises the interests of those closest to the
processes of economic globalisation rather than those on the periphery.

As human beings, irrespective of their migration status, migrant workers
have human rights in every part of the world.23 The paper chooses to draw no
distinction between the two categories of human rights because migrant
workers, in most cases, may not be in a position to assert their rights in the
two categories. The International Labour Organisation (ILO) notes that
migrant workers are vulnerable to abuses of rights in both these categories in
the workplace and in the wider society due to a variety of different economic,
cultural and political factors, including the specific features of labour laws
and the effectiveness of enforcement mechanisms.24 This is visible in the
example of short-term migrant workers who are often limited in their right
of access to courts in cases of abuse, such as unfair dismissal, and who may
not be entitled to social security in case there are no bilateral agreements.25
Even when migrant workers are covered by wage laws and benefit
programmes on the same basis as non-migrant workers, they often do not
enjoy these rights in practice.26
This paper asserts that all rights should remain indivisible and actionable,
allowing individuals affected by a breach of human rights to have access to
20

N Piper ‘Governance of migration and trans-nationalisation of migrants’ rights – An
organisational perspective’ Centre on Migration, Citizenship and Development Working
Paper 22 (2007).
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courts of law or tribunals, to publicly demand that the violation of rights be
remedied by states, responsible private actors and through other mechanisms.
In this way, the concerned actors will articulate the rights as human rights
demands, and this often represents ‘political participation rather than isolated
individualism’.27 Hence, this paper seeks to employ a socio-legal approach
to the political construction of rights due to migrant workers. These rights
are worthy of protection because migrant workers are a part of all societies
or communities and should be free to develop as autonomous individuals.
They ought to be allowed to participate equally with citizens and permanent
residents in the communities’ decision-making and ought not to be excluded
because of their countries of origin. According to Freeman,28 as migrant
workers are by definition ‘migrant’, this remains a controversial, contentious
and debateable issue in political theory all over the world. It would require
another paper to explore in detail the extent to which migrant workers can
be allowed to participate equally in communities’ decision making.
In some instances, one may perceive human rights as a Western
preoccupation but, in reality, all societies, whether in Africa or Asia, have
principles that are human rights-based.29 Western governments may recently
have dominated the human rights discourse at the highest international levels,
but the chanting on the ground did not necessarily take its cue from them,
nor did it sing to the West’s tune.30 This was evident in the 2011 Egyptian
revolution. In other settings, individuals in different societies may perceive
human rights as simply a question of power relations, or as serving different
interests and based on different principles. Within nation states, there are
principles that define relationships between people and the government,
which the institution of citizenship still mediates.31 State institutions and
departments with law and policy-implementing power, such as the South
African Department of Home Affairs, may be perceived as ‘providers of
rights’ because they ultimately determine which people may enjoy human
rights and which people are excluded from that enjoyment.
One central theme observable when defining migrant workers’ human
rights is linking migration to the development of migrants’ countries of origin,
27
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especially through remittances (if well utilised) and return of migrants.32
Linking migration to development involves portraying migration in a positive
light, irrespective of migrant workers’ limited enjoyment of rights, brain drain
or brain wastage issues. The latter happens in case migrant workers, for example
health professionals, do not realise the full potential of their skill types upon
migration,33 face discrimination and lack decent working conditions. These
experiences are explored further in the paper that seeks to define human rights
from the context of people with limited enjoyment of human rights.
Additionally, migrant workers’ enjoyment of rights remains highly
constrained by recipient states. These states implement laws and policies
that restrict migrant workers’ access to rights in a bid to ‘manage migration’.34
The extent to which sovereign states may legitimately manage the migration
policy for the sake of valid national interests remains questionable. Some
scholars view this restriction of migrants’ human rights as inevitable and
necessary for states’ migration management policies to be effective. Although
discussing migration in a non-African context, Ruhs argues that the trade-off
of some rights, once in the receiving country, is necessary for migrants from
developing countries to attain work, and he acknowledges the inevitable
vulnerabilities of some migrants in case they have to be tied to one employer.35
Migrant workers, like other vulnerable sections of the work force, are
susceptible to exploitation. Shelley36 draws upon examples from around the
world to illustrate the abuses faced by migrant workers and highlights the
vulnerabilities that they face. He notes that this exploitation of migrant labour
is over and above the norm of what is imposed on the indigenous work
force.37 Shelley seems to agree with Ruhs’ assertion above, noting that, during
the time migrant workers spend abroad, they may prepare to accept some
hardship to achieve an end and sometimes they are ignorant of their rights or

32
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are persuaded or tricked to waive them.38 However, he urges the labour
movement to advocate for and defend or extend the rights of migrant workers.39
All workers, regardless of categorisation, have fundamental rights in the work
place, in the community, that all trade unionists and community workers,
among others, must uphold.40 According to Freeman, this solidarity is not
easy to attain and remains a complex issue that requires further and detailed
analysis. Since citizens perceive migrant workers as performing work that
could be done by them, or that migrant workers cause the lowering of wages,
this call to unity of all workers may not be fully embraced by all citizens.
Throughout the academic and policy-driven literature, there is major
concern about the need for the actors involved in managing and regulating
migration to balance the rights of migrant workers with the states’ economic
goals or interests.41 According to the ILO, this remains a challenge for the
entire global community.42 The ILO advances a rights-based approach that
remains theoretical and on paper (when it not implemented into nations’
own domestic policies and law).43 States are more concerned with controlling
economic migration than with safeguarding the rights of migrant workers.
Piper argues that international migration is a challenge for researchers and
policy makers alike. The challenge remains how to make the conceptual and
normative linkages between a rights-based approach to migration and how
to translate this into a concerted political effort.44 This challenge can explain
the increase of literature on why states fail to achieve the goals, such as
controlling migration, set out in the policies and why those policies fail.45
The paper focuses on the human rights of migrant workers in Africa
because most scholars dealing with human rights issues focus on migrants
from Asia, especially the leading temporary ‘labour brokering state’, the
Philippines.46 Additionally, these authors illustrate how migrant women
(and some men) engage in non-governmental organisations (NGOs) and social
38
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movements, and exercise agency within restrictive circumstances to attain
some rights redress.47 Some of these authors primarily focus on low-skilled
workers in the domestic sector (as the most disadvantaged group) but,
arguably, ideas such as migrants having stratified status and rights that are
advanced by these authors are equally applicable to semi-skilled and highlyskilled workers in Africa in other sectors, such as nursing.48 Clearly, migrants
of all skill levels, gender and nationality are susceptible to discrimination
and various rights abuses, as demonstrated by the violation of Professor
Good’s rights by the government of Botswana, a case that the paper explores
further below.49
Having defined migrant workers’ human rights and having laid out some
key themes in this area, the paper now turns to an evaluation of these human
rights within the international human rights law framework.

3 Migrant workers’ human rights within the international
human rights law framework
3.1 International human rights law framework
The international human rights law framework contains international
standards that provide human rights for migrant workers. Some are broad
and general, applying to all human beings, while others are narrower,
applying variously to all works, to all migrant workers or only to migrant
workers with regular status,50 that is, migrants that are lawfully in a country.
The key international texts guaranteeing human rights for all human beings
are the Universal Declaration of Human Rights (Universal Declaration),
the International Covenant on Economic, Social and Cultural Rights
(ICESCR) and the International Covenant on Civil and Political Rights
(ICCPR).51 The international legal approach responds to demands for the
47
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concrete protection of inherent natural rights and fixes the rights in an agreed
written form.52 These instruments prohibit discrimination against all human
beings, irrespective of national or social origin (including their categorisation
on the basis of migration) and thus guarantee migrant workers’ human rights.
Another international framework is set out in two ILO Conventions.
These are Migration for Employment Convention, (Revised) 1949 (No. 97)
and the Migrant Workers (Supplementary Provisions) Convention, 1975
(No. 143).53 The ILO Convention 143 covers migrant workers in both regular
and irregular status with some provisions covering all migrant workers and
others granting extra rights to those in regular status. However, this
Convention does not provide for the elaboration or establishment of a national
migration policy, in consultation with employers and workers’ organisations
within the framework of overall national policy.54 Recognising these
weaknesses in guaranteeing migrant workers’ rights, the ILO developed a
rights-based Multi-lateral Framework on Labour Migration in 2005, which
includes non-binding principles and guidelines for a rights-based approach
to labour migration. These principles cover decent work, effective
management of labour migration and protection of migrant workers.55
The most recent Convention seeking to protect migrant workers’ rights
is the United Nations (UN) International Convention on the Protection of
the Rights of All Migrant Workers and Members of Their Families.56 This
Convention is clear evidence that migrant workers are vulnerable to human
rights abuses, enjoy very few rights in recipient countries and thus require
protection under international law. The Convention seeks to guarantee and
safeguard the rights of all migrant workers and members of their families
irrespective of their residence status. It enumerates protections for migrants
at work and their family members, with the goal of acknowledging migrant
workers as more than simply economic factors of production by expressly
barring the arbitrary expulsion of legal migrant workers.57 In spite of these
protections, only 45 state parties in the world have ratified this Convention.
52
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At the time of writing, only seventeen African states had ratified the
Convention. These are Algeria, Cape Verde, Egypt, Ghana, Guinea, Lesotho,
Libyian Arab Jamahiriya, Mali, Mauritania, Morocco, Niger, Nigeria,
Rwanda, Senegal, Seychelles and Uganda. States’ non-ratification of the
Conventions undermines the strength of the provisions contained in them.
When states ratify human rights treaties, they acquire binding legal
obligations contained therein; for example, ICCPR provides the foundation
of legal obligations for states to guarantee, secure and protect the human
rights of everyone within their jurisdiction.58 States are responsible to protect
the rights of migrants under international law if those migrants are within
that state’s jurisdiction,59 and a human rights framework converts these
responsibilities or obligations from matters of sound policy to legal and
political entitlements for everyone. However, when the situation of migrant
workers in Africa is examined, some African states that are state parties to
these international treaties seem not to conform to the obligations that they
agreed to be bound by. Monitoring of governments’ compliance with their
treaty obligations largely depends on self-reporting and ‘shadow reporting’
by civil society.60
Additionally, the continuous evidence of violations of human rights also
suggests that drafting and ratifying treaties is not enough.61 To make these
provisions more effective, expert monitoring bodies were established to
examine how governments report on how they fulfil their human rights
obligations, although complaints can also be brought by individuals against
those states that specifically recognise a ‘right to complain’ under that treaty.62
Thus, migrant workers are entitled to bring their complaints to particular
bodies examined below in case their human rights are violated and they have
failed to access redress within the nation where they reside. Denying migrant
workers’ human rights limits their ability to realise their individual potential,
depletes their resources and is a violation of the principle about freedom
from discrimination. Due to this, migrant workers are entitled to seek
remedies, starting at the national and regional level, as discussed below.
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3.2 Justiciability of migrant workers’ human rights in Africa
To determine whether migrant workers can access remedies for the breach
of their human rights under international human rights law, the paper firstly
examines whether their rights are justiciable. A guiding question about these
rights is whether the rights can be given meaningful content and application
in individual circumstances. Litigation is not the only means to ensure that
states comply with their human rights duties. Courts alone cannot supervise
the planning and implementation of public policies that deny or limit migrant
workers’ enjoyment of rights. The creation and strengthening of such policies
require debate and action by the executive, legislative and judicial branches
of the state. Within the jurisdiction of the recipient state, migrant workers’
rights require the same political action from the three arms of government.
From these arguments, this paper can only assert that all human rights involve
legislation and policy action. Migrant workers’ human rights in Africa are
justiciable, as illustrated below, with two different cases about migrant
workers of different nationalities and skill levels seeking legal redress at the
national and regional level.
At the national level, the South African Constitutional Court adjudicated
a constitutional challenge to the Social Assistance Act, which restricted
access to social assistance benefits to South African citizens only.63 The
plaintiffs were a group of indigent Mozambican migrants with permanent
resident status in South Africa who alleged that the Social Assistance Act
discriminated against them because of their national origin. The South African
government argued that the exclusion of non-citizen permanent residents
was justified because to include them in the social assistance system would
attract a flood of immigrants to South Africa, which would place an
unsustainable additional financial burden on the social assistance budget.
The Court rejected these arguments, holding that the exclusion of permanent
residents both discriminated against them unfairly in breach of section 9(3)
of the South African Constitution, and breached their section 27(1) right to
have access to social assistance. Therefore, the Court declared that the
offending provisions of the Social Assistance Act were unconstitutional and
proceeded to read words into the provisions so that permanent residents
would also be eligible for access.
African states organised under the African Union (AU) have immediate
obligations as state parties to the African Charter on Human and Peoples’
63
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Rights (African Charter).64 The African Commission on Human and Peoples’
Rights (African Commission) developed case law that assists our
understanding of the scope of human rights, but which has also led to some
concrete protections and changes in the law.65 A case in point is that of Good
v Botswana.66 In May 2010, the African Commission found against the
government of Botswana in a ruling that highlights the importance of due
process guarantees in relation to the deportation of foreign nationals. The
Commission found that the expulsion of an Australian academic, Professor
Good, without affording him an opportunity to challenge the decision, was
not justifiable because of domestic laws or under the pretext of national
security.67 The Commission recommended that Botswana take steps to ensure
that its Immigration Act and practices conform to international human rights
standards. The Commission also condemned ‘ouster clauses’ – provisions
in the legislation exempting particular actions from judicial review – in its
decision and stressed the importance of judicial oversight over executive
decisions, particularly on issues of deportation. The African Commission
affirmed that due process guarantees in the deportation of foreign nationals
cannot be side-stepped by invoking national security concerns.68 To date,
Botswana has implemented this decision and civil society continues to press
it to do so in fulfilment of its international human rights obligations.69
Although the African Court on Human and Peoples’ Rights is also now in
place, its jurisdiction depends on explicit acceptance by states. Thus far,
Botswana has not accepted the Court’s jurisdiction.
The paper argues that, with the evidence of the two selected cases
instituted by individuals or groups with regard to migrant workers’ human
rights in Africa, these human rights can and should be legally enforceable in
court, especially when the principle of non-discrimination has been breached.
However, in most instances, migrant workers might not have the capacity to
access judicial redress, which necessitates looking for another approach to
deal with their human rights as opposed to simply within a legalistic
framework of taking cases to court. This in turn leads to the section outlining
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our proposed socio-legal approach to political framing of migrant workers’
rights as human rights.

4 A socio-legal approach to political framing of migrant
workers’ rights
The discussion of human rights for migrant workers in Africa in this paper is
based on a conceptualisation on the issue of migrant rights advanced by
scholars such as Piper and Clapham. The paper explains these positions
herein while expounding a socio-legal approach that takes into account not
only the legal dimension of human rights, but also the societal underpinning
and political framing dimensions therein. It is crucial to retain a normative
framework that is informed by state-centric international law as a guarantor
of human rights, while acknowledging that international human rights law is
not without its limitations. These limitations arise from the unwillingness
of states to intervene in important areas of the political economy (for example
the interface between migration and labour law) where many cases of human
rights violations are located.70 Clapham sets out other shortcomings to include
the fact that the international human rights law framework was instituted by
governments in their states’ interests, and that human rights protections are
tied to an individual’s ties to a state and somewhat framed to reduce political
tensions amongst states that might lead to conflict.71 Additionally, national
laws continue to restrict migrant workers’ human rights, as the paper will
demonstrate further below. It is clear that international instruments and
most national constitutions generally provide for human rights or guarantee
migrant workers’ human rights. Significant political will from governments
and pressure from civil society are required in order to implement these
laws in practice.
Non-ratification of the international Conventions is detrimental to the
realisation of the human rights guaranteed in them. Examining whether the
national law conforms to the international instruments, as is usually done
within a legal framework, might not address the issue, since states that have
not ratified the Convention may easily escape being bound by the contents
thereof. This type of legal analysis was only possible to a small extent, as the
70
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paper attempted to do in the previous section, to demonstrate the potential
of the international human rights law framework where states have ratified
the conventions. Where states have not ratified the conventions, we must
look at how migrant workers’ rights are being promoted by different actors,
whether socially or politically, at a national and trans-national level. In
doing this multi-disciplinary study, the paper seeks to avoid confinement to
only the normative or legal aspects by taking a political realist position and
analysing states’ implementation of international laws within their sovereign
territories. It is necessary to analyse both the political and social contexts of
a lack of enjoyment of human rights for migrant workers in Africa.
To set out the socio-legal approach, the paper used Piper’s conceptual
definition of ‘human rights’ with respect to migrant workers in Africa and
their exercise of agency within restrictive structures. Additionally, the role
played by identified non-state actors, including migrants themselves, in
influencing or formulating migration law and policies, will be examined
further from a social construction perspective within the institutions that
those actors operate. It is necessary to the understanding of both human
rights and migration ‘from the perspective of governing institutions and the
political processes involved in promoting a rights agenda and, where relevant,
monitoring their implementation’.72 This helps in identifying actors involved
in policy formulation and governance, their social construction of migrants
with different attributes,73 the methods that they take towards influencing
these processes that arguably migrants might not have access to and yet
remain the ‘basic unit of analysis of migration’.74
Analysing why migrant workers enjoy few rights will be done employing
a social construction approach of ‘target populations’ (migrant workers in
Africa) advanced by Ingram et al.75 The approach may explain why laws and
policies, which can sometimes have a powerful positive effect on society,
fail in their nominal purpose, to solve important public problems and
perpetuate injustices against select groups (migrant workers). This approach
may also be useful to explain why states continue to restrict migration and
make conditions faced by migrant workers (especially those with temporary
migration status) even more precarious. As a work in progress, the paper
72
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proposes that the social construction of target groups approach may help us
to understand the factors that shape the policy design and later the realities
that migrants face if their human rights are not protected, in addition to
stratification by class, race and gender, among other factors. Understanding
these categorisations, differences and inequalities is essential to the study of
migration and human rights. With the social construction theory, the author
hopes to contribute to the discussion of migrant workers’ rights as human
rights. As Ingram et al argue, social constructions are inherent and central
features of politics and policy making, just as power resources and rules of
various institutions are.76
Additionally, ‘policies and the social constructions embedded in them
are on the advancing edge of institutional and social change social
constructions’.77 The social construction theory does not seem so far removed
from ‘approaching rights from the perspective of governing institutions (that
is, policy-making processes) and the political processes involved in voicing
and ultimately claiming rights’.78 According to Boswell, who suggests an
alternative ‘third way of theorising migration policy’, it is necessary to
analyse the institutions within which concerned actors design policies,79
from the perspective of the involved actors’ social construction of reality
and who have access to rights. To attain an understanding of this, the author
will conduct interviews and observation of individuals that work within the
said institutions at a later stage. Instead, in the next section the paper
demonstrates how human rights violations may emerge because of the role
of law and policies of migrant receiving states.
4.1 Role of law and policy in framing migrant workers’ human rights
in Africa
From the above socio-legal conceptualisation of migrant workers’ rights, it
appears that the law plays a major role in determining what sort of rights
migrant workers have. Some migration legal scholars such as Dauvergne
recognise the role of the law in the receiving country in shaping labour
policies, occupations and the rights of migrant workers.80 The law may have
76
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consequences independent of states’ aims.81 At the international human rights
level, all human right provisions that apply to human beings and safeguard
their enjoyment are taken as applicable to migrant workers so that, at all
times, migrant workers have some legal protection. In practice, this might
fail if there is no political will from the migrant receiving state to enact and
enforce laws and policies that guarantee the fulfilment of these human rights
or if the state restricts the rights of migrant workers, in particular
undocumented migrant workers.
Invoking human rights is a way of challenging laws that are unjust, even
when such laws have been adopted according to the correct procedures.82 For
example, some states have contradictory labour and migration laws, which
lead to domestic workers earning lower wages than nationals in the same
sector.83 In South Africa, for example, while the immigration law aims to keep
irregular immigrants out of the country, its labour law guarantees everyone
the same rights regardless of migration status. This creates a problem for some
unaware low-skilled workers who might fail to report abuses of their human
rights while thinking that they might be deported. Still, migration remains a
highly-charged and contested political issue in most destination states.84 Clearly,
migration laws have become sites of contestation, in which nations inscribe
their resistance to human rights norms and global convergence trends.85 This
paper recognises the scholarship by authors who argue that states’ migration
laws and policies stratify migrant workers that may or may not access rights
according to migration status, skills levels, occupations and class among other
categories.86 The laws create an often-ignored group of people with precarious
migrant status that do not enjoy human rights, that suffer racial and gender
discrimination, both at and outside of the work place.87 This category of people
has been described elsewhere as part of the ‘precariat’.88
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While it is still largely within states’ sovereign power to make laws or
policies regulating or managing migration and ultimately determining what
human rights migrant workers can enjoy, under the international human
rights framework, African states are obliged to enact laws that conform to
the international human rights provisions safeguarding migrant workers’
rights. As Dauvergne notes, when migrant workers articulate their rights
claims within the recipient states, many times the right of the nation to shut
its borders may overshadow the rights claims of individuals.89 This shows
that, in spite of the international human rights framework guaranteeing human
rights, the law and policy enacted within national states continues to serve
the roles mentioned above at the detriment of some migrant workers. It is up
to the migrant receiving states to enact policies that ensure that human rights
of migrant workers are realised in practice.
Many governments have established human rights units and advisory
committees. As the legal framework develops, and as rhetoric gives way to
constructive discussion, more and more governments have come to see human
rights policy and expertise as something central to all aspects of government
and foreign policy.90 States also continue to push for non-legally-binding
declarations, as seen at the ILO, which offer moral legitimacy but not legal
obligations and for drafting treaties which can be widely ratified but which
avoid arduous obligations that might restrict future actions.91 Governments
use these strategies to demonstrate that they are concerned about universal
values, gain public opinion and to reinforce traditional thinking on sovereignty
and international society.92 It remains to be seen how far these governments
go in implementing policies that safeguard migrant workers’ human rights.
4.2 Migrant workers’ assertion of human rights through political
participation
In this section, the paper lists some examples of good practices reported in
Africa, to examine how migrant workers try to assert their human rights
through social and political participation, and argues that all workers must
fight together with migrant workers for full access to human rights, regardless
of migration categorisation. It is likely that migrant workers in Africa can
89
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also achieve political participation and assert their human rights in the same
manner as those in other parts of the world with the assistance of transnational civil society. Political activism is important in the advancement
and promotion of migrant workers’ human rights.93 According to Castles
and Miller, migration has had a major destabilising effect on politics in most
developed countries,94 something that could arguably spread to developing
countries, and that a solution to this lies in broadening political participation
to embrace immigrant groups. These scholars argue that there is a need to
rethink the form and content of citizenship, and decoupling it from ideas of
ethnic homogeneity or cultural assimilation, while, on the other hand,
migrants frequently develop a consciousness of their trans-cultural position,
which is reflected in social and cultural action.95
Some examples covered in the rights-based approach to migrant work
advanced by the ILO include having competent institutions supervising
recruitment and migration, encouraging migrants to sign contracts the
provisions whereof have been approved by competent national authorities,
including migrants in work-related health programmes, and establishing
specialised networks to monitor and reduce discrimination.96 Civil society
organisations play a significant role in the governance structures, especially
when it comes to raising issues and concerns of the marginalised.97 NGOs
concerned with workers’ rights, for example Lawyers for Human Rights
(LHR) through its Refugee and Migrant Rights Programme and the People
Against Suffering, Suppression, Oppression and Poverty (PASSOP) in South
Africa, are engaged in networking campaigns and have adopted action plans
against racism and discrimination.98 These organisations use the international
norms and law mentioned above as a tool for advocacy and provide important
opportunities for advancing a human rights agenda. Engagement of migrant
workers in these campaigns is a commendable effort that stakeholders in
other parts of Africa can emulate, especially since there are migrant workers
residing there that might be facing similar conditions.
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In some countries, migrant workers can form trade unions or join trade
unions and organise themselves under the oldest form of organising workers.
Sometimes other workers view migrants with suspicion: They fear that
migrant workers take away citizens’ jobs and social security benefits. Citizens
working with migrant workers need to overcome these suspicions in order
for the migrant workers’ human rights interests to prevail, especially if these
workers can use their solidarity to transcend class, nationality and other
distinctions. A morally-based and compelling argument in defence of migrant
workers’ human right to join unions is the sense of common humanity and
shared suffering of all workers.99 Other workers may at one point migrate
from their own countries and be in the same situation as the migrant workers
without guaranteed rights within the place of employment and residence. By
participating in trade unions, migrant workers can claim political space and
voice and ensure that their demands are heard by the government of the
recipient country along with the nationals of a particular state. Political
arrangements are useful for protecting migrant workers’ human rights, not
because every community must be about protecting universal and inalienable
rights in the abstract, but rather because human rights seem to prove a useful
way of protecting other values such as dignity and participatory democracy.100

5 Conclusion
This paper has attempted to develop, with the use of some concepts and
examples, a socio-legal approach to migrant workers’ human rights within
an African context amidst the complexity of the debate about migration and
human rights. To conclude this discussion on migrant workers’ rights in
Africa, the paper draws attention to the fact that all over the world migrant
workers face the problem of enjoying few human rights, especially during
times of xenophobia and civil strife. The examples drawn from African
nations demonstrate that there is a need to go beyond a legal approach,
which the paper attempts to do by advancing a socio-legal perspective to
migrant workers’ human rights. All concerned stakeholders have a huge task
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ahead to safeguard equal treatment of migrant workers, especially those
most vulnerable to abusive situations, to minimise exploitation, forced labour,
smuggling and trafficking. It would be a sad turn for human rights advocates
if these rights remained legalistic and driven by legal positivism, as opposed
to being concretised through the advocacy of migrant workers and their
supporters. This is more so since states are determined to continue managing
or regulating migration restrictively in spite of a continuously globalising
world. Migrant workers and non-state actors at the national and trans-national
level should continue pressuring states and creating awareness of violations
of migrant workers’ human rights. The struggle for the human rights of
migrant workers is a struggle concerning injustice, inhumanity and better
government. Migrant workers can only enjoy these particular rights in
relation with others and it will be hard for them to enjoy these rights unless
society accepts these rights and creates an amiable environment for them to
realise those rights freely. That is why other workers ought to join migrant
workers in the struggle for human rights. However, as is highlighted in the
paper, migrant workers accessing the full enjoyment of human rights might
not be possible without solidarity from citizens and permanent residents.
With this in mind, the paper concludes with an optimistic call, echoed in
parts of the paper, to all workers to unite with migrant workers in the struggle
for human rights. This will ensure that the workers’ rights are more
meaningful to the entire society, do not stay in legal texts and are enforceable.

Chapter 7

Theorising children’s rights as a multiand inter-disciplinary field of study
R Songca

Summary
In this paper, the author advocates for the use of multi-disciplinary
approaches and multi-disciplinary research in order to meet the demands
of many societal problems that confront society. In this regard, the author
argues that children’s rights and related issues escape disciplinary
classification and inadvertently situate researchers between the disciplines.
In problematising the rights of children, the author uses the HIV pandemic
as a lens through which the human rights of children can be interrogated.
It is argued that children’s rights in the context of HIV are too complex to
be solved solely with the subject knowledge of one discipline. Accordingly,
the author proposes the use of multi- and inter-disciplinary approaches
in understanding and interpreting the human rights of children.

1 Introduction
The complexities of societal problems make it necessary to use more than
one disciplinary approach or multi-disciplinary research.1 Multi-disciplinary
research evolves to meet the demands of many societal problems that cannot
be adequately addressed by single disciplines alone.2 In fact present day
problems such as poverty, HIV,3 crime and unemployment have underscored
1
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the need for multi-disciplinary methods in resolving them. Experience has
also shown that these problems and many other problems that confront us in
this century are interrelated, complex and real; they are neither predictable
nor simple.4 They do not exist independently of their socio-cultural, political,
economic or psychological contexts.5 They are broader than any single
discipline and cannot therefore be solved with the subject knowledge of a
single discipline.6
In addition, researchers are also confronted with the realisation that they
need to do things differently and think of innovative and creative ways to
solve real problems and interpret phenomena.7
In theory, multi-disciplinary approaches and multi-disciplinary research
are necessary to resolve real world, complex problems.8 Multi-, inter- and
trans-disciplinarity are examples of multiple approaches.
Mono-disciplinary research, like multi- and inter-disciplinary approaches, are used to acquire and generate knowledge. Nevertheless, multi- and
inter-disciplinary approaches, unlike mono-disciplinary work, overflow the
boundaries between the distinctive disciplines.9
In this paper, the author proposes the use of multi- and inter-disciplinary
approaches in understanding and interpreting the human rights of children.
The author shows how children’s rights and the issues that emanate therefrom
escape disciplinary approaches and situate researchers between and at times
beyond the disciplines. The author, in problematising the rights of children,
use the HIV pandemic as a lens through which the human rights of children
can be strengthened, promoted and understood. The contribution then
critically examines the different multiple disciplinary approaches that can
be adopted. Their contribution to a better understanding of human rights of
children in the context of HIV will be explored.
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The paper proceeds in the section immediately below with a brief
definition of concepts which will then be followed by an examination of the
interplay of different disciplines in addressing children’s rights.

2 Clarification of concepts
2.1 Disciplinarity
‘Discipline’ is defined as a branch of knowledge or instruction or learning,10
such as law or history. ‘Mono’ means one; a mono-discipline therefore is a
single method of training, a branch of learning or a body of knowledge
underpinned by values of universality and certainty.11 Although disciplinary
approaches still have a place in education, their Achilles heel is solving
complex societal problems and looking at problems from different
perspectives.12
2.2 Multi-disciplinarity
Multi-disciplinary’ entails studying a research topic using more than one
discipline. This can be done simultaneously or in sequence.13 Multidisciplinary research in most cases involves team work. Nevertheless, the
intention is to serve the root discipline that initiated the collaboration.14
Members function as independent specialists rather than interactive team
members.15 The intention is not to learn the cultures or research methodologies of the other disciplines. Therefore, once the research endeavour is
completed, each member returns to his or her own discipline.16 The end
product is usually a series or reports pasted together, without any integrating
synthesis.17
10
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2. 3 Inter-disciplinarity
‘Inter’ concerns that which is between the disciplines; inter-disciplinary
therefore means interaction between two or more disciplines.18 Interdisciplinary research or learning concerns the integration of several disciplines to create a unified outcome that is substantial and sustainable enough
to enable a new discipline to develop over time.19 The goal is to solve a
particular problem or understand a portion of the world modelled by a
particular problem.20
2.4 Trans-disciplinarity
‘Trans-disciplinary’ has several meanings. It refers to that which is across
the disciplines, between the disciplines, beyond and outside the disciplines.
Trans-disciplinary research is about transition and movement and sharing
knowledge among the disciplines.21 It entails collaboration among people
from all different disciplines and societies. Its goal understands the present
world with all its complexities.22
Consequently, the use of multiple disciplinary methods will be recommended. There is a need for all types of disciplinary knowledge. However,
the author is of the view that a better understanding of the human rights of
children affected by the HIV pandemic requires multiple disciplinary
approaches. It will be argued that the dynamics engendered by this pandemic
and its impact on the rights of children are too complex to be solved solely
by using legal approaches.
In the section below, the author will briefly discuss the legal responses to
the HIV pandemic. The various ways in which the rights of children have
been affected by the pandemic will also be examined.
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3 Children’s rights in the context of HIV
If there is any one single disease that can be described as a concomitant of
globalisation, it is HIV because of its indiscriminate selection of victims.23
The pandemic is threatening the fabric of societies and families by causing
the death of millions of predominantly young people.24 The 2010 UNAIDS
Report estimated that, worldwide, more than 16 million children under the
age of 18 years have been orphaned by HIV/AIDS and approximately 14.8
million of these children live in sub-Saharan Africa.25 HIV/AIDS has been
identified as a leading cause of death among young people between the ages
of 15 and 59 in the sub-Saharan region.
Approximately 1 900 00 children in South Africa were orphaned by the
disease at the end of 2009.26 Various preventive interventions have been
developed over the years,27 but with varying degrees of success. The challenge
faced by many societies, including ours, is the implementation of effective
programmes and the removal of existing barriers that prevent holistic and
well-designed approaches to HIV/AIDS.28
To date, the scientific (technology and medicine), religious and legal
frameworks have dominated the shaping of our understanding, prevention
and responses to the disease. The legal framework has played a pivotal role
in addressing the human rights of children living in the context of HIV.
The aim of the section below is to briefly examine the international law
framework and the national law surrounding the rights of children affected
by the HIV crisis.
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South Africa is a party to treaties that specifically deal with children’s
rights.29 South Africa ratified the Convention on the Rights of the Child
(CRC) on 16 June 1995. It consequently agreed to ‘respect and ensure’ to
every child on a non-discriminatory basis various rights set forth in the
Convention.30 On January 2000, South Africa ratified the African Charter
on the Rights and Welfare of the Child (African Children’s Charter). Both
CRC and the African Children’s Charter have played a pivotal role in
embedding the children’s rights ethos in the country.31 Both CRC and the
African Children’s Charter have played an important role in guiding policy
and legislation in South Africa in relation to children. As a result, South
Africa has taken seriously the recommendations set out in the UNAIDS
International Guidelines.32 In terms of these recommendations, state parties
are urged to adopt a human rights approach in developing policies and
legislation surrounding HIV and children’s rights.
Initially, there were no specific measures internationally and regionally
dealing with the human rights of children affected or infected by HIV. Neither
CRC nor the African Children’s Charter specifically refers to HIV or AIDS
in their provisions.33 According to Sloth-Nielsen and Mezmur,34 this omission
can be attributed to the fact that the impact of HIV and AIDS on children at
the time the conventions came into force were relatively unknown.

29

JD Bessler ‘In the spirit of ubuntu: Enforcing the rights of orphans and vulnerable
children affected by HIV/AIDS in South Africa’ (2008) 8 Hastings International and
Comparative Law Review 33.

30

This provision is in line with the Committee on the Rights of the Child’s General
Comment 4 which states that state parties cannot discriminate against children, or the
enjoyment of their CRC rights on the basis of their HIV/AIDS status. Art 1 defines a
child as any human being under the age of 18 years. The South African Constitution Act
106 of 1996 and The Children’s Act 38 of 2005 have adopted similar definitions.

31

See R Songca ‘Revisiting section 170A of the Criminal Procedure Act 51 of 1997’
(2010) 73 Journal of Contemporary Roman Dutch Law 402. Examples of recognised
rights of children include the right to life, art 6 of CRC and art 5 of African Children’s
Charter; the child’s right to freedom of expression, art 7 of the African Children’s
Charter and art 13 of CRC; the right to education, art 11 of the African Children’s
Charter and art 28 of CRC.

32

The Guidelines were used as a frame of reference in Director of Public Prosecutions,
Transvaal v Minister for Justice and Constitutional Development 2009 7 BCLR 637 (CC).

33

J Sloth-Nielsen & BD Mezmur ‘HIV/AIDS and children’s rights in law and policy in
Africa: Confronting the hydra head-on’ in J Sloth-Nielsen (ed) Children’s rights in
Africa: A legal perspective (2008) 279.

34

Sloth-Nielsen & Mezmur (n 33 above) 282.

Theorising children’s rights as a multi- and inter-disciplinary field of study

145

Over the years, children’s lives have been drastically affected by the virus;
many have lost their lives or parents on account of HIV and AIDS.35 This led
the CRC Committee on the Rights of the Child (CRC Committee) to issue
General Comment 3 in March 2000 which specifically deals with HIV and
children’s rights.36 This General Comment acknowledges that children are
at the epicentre of the disease; high rates of infection have been traced among
adolescents and young children. In most cases, women and young girls do
not know that they are infected and they have in turn unknowingly infected
their children. It further notes that the pandemic is commonly perceived as
a health issue; nevertheless its impact affects all the rights of children. The
General Comment advocates for a rights-based approach to the issue of
HIV/AIDS and envisages the use of general principles of the convention to
guide measures and intervention at all levels.37
It recognises that the potential for discrimination in its various forms is
real in the context of HIV/AIDS and this is likely to heighten the vulnerability
of children.38 This extends from discrimination of children who are affected
by the disease or are themselves infected. The General Comment also raises
concerns about the existence of gender-based discrimination combined with
taboos or negative attitudes to sexual activity of girls as this can limit their
access to preventive measures and other services.39 It further recognises the
complex nature of the HIV virus and recognises both the need for innovative
solutions and multiple disciplinary approaches to the problem. In this regard,
the General Comment recommends the establishment of inter-disciplinary
teams in the identification and development of intervention strategies.40
As stated above, many children have lost their parents on account of
AIDS. The responsibility for caring for orphans has become a major challenge
in Africa. Poverty has made it difficult for families and extended families to

35

Z Maqoko & Y Dreyer ‘Child-headed households because of the trauma surrounding
HIV/AIDS’ (2007) 63 HTS Theological Studies 717.

36

General Comment 3 (2003), HIV/AIDS and the rights of the child.

37

Sloth-Nielsen & Mezmur (n 33 above) 283.

38

Paras 5-7.

39

See para 6; J Sloth-Nielsen ‘Of newborns and nubile: Some critical challenges to
children’s rights in Africa in the era of HIV/AIDS’ (2005) 13 International Journal of
Children’s Rights 73.

40

Para 36 recommendation 8, eg the General Comment encourages state parties to provide
an enabling environment that encourages collaboration among different stakeholders
teams, such as NGOs; traditional leaders; religious and cultural leaders, people living
with HIV/AIDS, and children.
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provide assistance to these children.41 Regarding the development of
innovative solutions, it is submitted that they are reflected in the CRC
Committee’s decision to recognise at international level the phenomenon of
child-headed households. The General Comment acknowledges that some
protection is required for children who live without parental care.
Moreover, the General Comment recognises the important role that the
extended family can play in the context of HIV and also embraces practices
that recognise communities as responsible for the well-being of children.42
The legal framework has in this instance turned to customary traditions or
practices to address the rights of children. This is an example of an African
practice that has found expression in international human rights law.
State parties, such as South Africa, have amended their laws to ensure
compliance with commitments flowing from the ratification of both CRC
and the African Children’s Charter. Currently in South Africa, children’s
rights duties and responsibilities are incorporated in the Constitution43 and
various legislations legislative enactments.
The Children’s Act44 was also passed with various aims, some of which
are to give effect to the rights of children as contained in the Constitution.
The Children’s Act recognises that children, because of their age and special
circumstances, are most vulnerable to the effects of poverty and diseases
such as HIV and AIDS, and thus the Act recognises child-headed households
as family units.45 In terms of this Act a child-headed household as one in
which ‘a child over the age of sixteen years has assumed the role of care
giver in respect of the children in the household’.46 The recognition of childheaded households is meant to provide protection to children who have lost
parents to AIDS or whose parents are too ill to take care of their children. As
stated previously, the legal discipline had to find solutions in other disciplines.
The discussion above highlighted the complexities that emanate from
the application of human rights of children in the context of HIV and the

41

Maqoko & Dreyer (n 35 above) 722.

42

Para 3.1.

43

Sec 28 of the Constitution of the Republic of South Africa Act 108 of 1996. A new
constitutional era was ushered in, in terms of which the Constitution became the supreme
law of the Republic.

44

Act 38 of 2005 as amended by the Children’s Act 41 of 2007.

45

Sec 137 of the Children’s Act as amended.

46

Sec 137(1)(a) of the Children’s Act as amended; see also sec 137(1) of the Children’s
Amendment Act 41 of 2007.
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legal responses to these challenges. The fact that innovative and positive
intervention strategies in the form of legislation and other measures have
had positive results cannot be downplayed. Policy makers and legislators
have produced a whole gamut of alternative care possibilities and prevention
strategies at both international and national level. Unfortunately, the
increasing number of people living with the virus undermines these efforts.
It is submitted that the many ‘tentacles’ that are produced by the pandemic
and its impact on the human rights of children underscore the need for the
use of multiple frameworks/approaches that go beyond legal frameworks.
Multiple disciplinary research evolves to meet the demand of many societal
problems that cannot be adequately addressed by single disciplines alone.
The role played by the use of legal frameworks in addressing the issue of
HIV cannot be ignored. However, as stated above, the legal framework cannot
singly adequately deal with issues surrounding the human rights of children
living in the context of HIV. Experts who belong to the legal discipline share
the same values, perceptions, study and interpret knowledge from the same
level of reality. Human rights discourses, in general, and the human rights of
children, in particular, if looked at from the context of HIV, constitute real
problems that can only be fruitfully examined in a multiple disciplinary
framework.
Consequently, the section that follows examines the practical application
of multiple disciplinary approaches to children’s rights in the context of
HIV. In addition, the section investigates how cultural, political socioeconomic perspectives can, in conjunction with legal perspectives, contribute
to the field of children’s rights.

4 The use of multiple approaches: Towards a better
understanding of children’s rights in the context of HIV
It has been argued above that HIV issues surrounding the rights of children
cannot be resolved merely with the subject knowledge of a single discipline;
the legal framework. This section looks at how legal,47 cultural, political and
socio-economic frameworks can ‘collaborate’ to tackle the many ‘tentacles’
that are produced by the pandemic.

47

Legal frameworks are discussed in secs 3.2 and 3.3 above.
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4.1 Human rights of children: A socio-economic framework
Pandemics such as HIV affect all aspects of our lives: cultural, spiritual,
economic, political, social and psychological.48 AIDS deaths have reduced
the work force, lowered life expectancies and raised poverty levels.49 The
pandemic also affects the psychological well-being of individuals and
communities. Research on the different impacts of the disease reveals that
people and communities affected by the disease range far and wide in their
search for explanations.50 Communities have relied on their knowledge of
religion, political experiences and government policies, and their socioeconomic situations in their search for explanations.
Peoples’ knowledge and responses to the disease are influenced by the
constant tension between the expectations of the course and management of
the disease fostered by official pronouncements and people’s lived
experiences. In South Africa, until recently, government’s dithering and
lack of political will resulted in an alarming increase in HIV-related deaths.51
In Africa, the devastating effects of the disease have been felt mostly by
communities struggling under the burden of poverty, inequality and
economic crisis.52 Global inequalities of class and gender, ethnicity as well
as poverty and powerlessness also drive the spread of the disease. Research
has shown a link between global structures and processes, and how this in
turn has played a role in the spreading of the disease.53 For example, in
Zimbabwe, the economic and political crisis in that country has resulted in
many Zimbabweans leaving their country for neighbouring states in search
of better livelihoods. These movements across different countries have set
the stage for multiple partners, gender violence and the spreading of sexuallytransmitted diseases, including HIV.
Anthropological literature on HIV has shown how social practices and
gender inequalities result in social suffering and contribute to the risk of
48

SG Kurgat ‘Integrating HIV and AIDS in the teaching of African religion’ (2008)
Mainstreaming HIV and AIDS in Theological Education 151.

49

RC Garner ‘Safe sects? Dynamic religion and AIDS in South Africa’ (2000) 38 The
Journal of Modern African Studies 41; BG Schoepf ‘International AIDS research in
anthropology: Taking a critical perspective on the crisis’ (2001) 30 Annual Review of
Anthropology 335.

50

Schoepf (n 49 above) 343-345 352.

51

See in general D Ewing & P Fourie ‘Circumcision can be the kindest cut: But medicine
and culture need to work together to fight HIV’ Mail & Guardian Health 8-14 April
2011 3; M Heywood ‘Failing our kids’ Sunday World 12 June 2011 12.

52

Schoepf (n 49 above) 345.

53

As above.
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HIV.54 According to Becker, the development of sexual mores cannot be
divorced from gender relations. He is of the view that domestic relations have
been negotiated and renegotiated over the years and the way these negotiations
shaped women’s options depended on their economic situation.55 For instance,
many married women are unable to or are afraid of engaging their husbands
in condom negotiation.56 Moreover, disclosing a sexually-transmitted disease
or a positive diagnosis may expose the woman to various risks, such as violence
and repudiation of the marriage by the husband. In extreme cases, disclosure
may result in divorce or loss of a livelihood or children.57
A study conducted in KwaZulu-Natal58 reveals how social practices are
still embedded in our societies, which encourage a multiplicity of partners
among men. The study revealed how young Zulu men are encouraged to
have several sexual partners concurrently by their parents or peers. However,
a woman with more than one sexual partner runs the risk of not getting
married, as this kind of behaviour is frowned upon.
The HIV/AIDS pandemic has had devastating effects on children,
especially on the girl child.59 African women and girls bear the brunt of
caring for the sick and orphaned, although they may be sick themselves.60
Although many countries in Africa have increasingly relied on extended
families, changing social and economic conditions have weakened the
extended family’s role. Consequently, this may negatively affect the social
fabric of solidarity.61
In South Africa, the socially-created penchant for violence has led to the
murder of many women and children. Being young, a woman and a lesbian
is a risk factor for unwanted pregnancy, rape, HIV and death. An increasing
number of women have become victims of corrective rape in South Africa.62
54

F Becker ‘The virus and the scriptures: Muslims and AIDS in Tanzania’ (2007) 37
Journal of Religion in Africa 16.
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Becker (n 54 above) 19.
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Schoepf (n 49 above) 348.
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As above.
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Garner (n 48 above) 55.
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See sec 3.2 above.
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Schoepf (n 49 above) 348.
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C Himonga ‘African customary law and children’s rights: intersections and domains in
a new era’ in Sloth-Nielsen (n 33 above) 73.
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Corrective rape is a homophobic crime, in which men rape lesbians to ‘cure’ them of
their sexual orientation. See D Smith ‘Teenage lesbian is latest victim of ‘corrective
rape’ in South Africa’ The Guardian.co.uk (accessed 14 October 2011).
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In conclusion, it can be argued given the discussion above that the social
and economic environments that drive the pandemic still present serious
problems for many countries in Africa including South Africa. There is a
need for a general understanding of how HIV impacts on other areas of life
and vice versa.63 As a result, some researchers are of the view that action
research, because it is a trans-disciplinary research method designed to foster
social change, if used appropriately, can result in a better understanding of
the dynamics that undergird the disease.
South Africa has made significant strides in promoting gender-focused
civil society organisations. Nevertheless, our society is still reluctant to
confront existing notions among men and women of what it means to be a
man.64 Men’s perception of sexual risk and responsibility for preventing
HIV remain largely unchallenged.65 Many children’s rights to family life
have been threatened by the HIV pandemic. In this regard, some children
have lost their parents on account of the disease, while others have been
forced to be care givers or heads of child-headed households.66
There are many factors that contribute to the spread of the pandemic
apart from social and economic factors. In South Africa, for example, HIV
infections are still on the increase, although there is evidence of improved
condom use among young men and women.67 Moreover, although many
people are now aware of the dangers of HIV, and the way it is transmitted,
cultural factors still count against the use of condoms.68 Some men are still
of the view that sex with a condom is less pleasurable, hence they are unlikely
to initiate condom use.69
The discussion below explores how cultural beliefs, in particular African
(traditional) religions, can contribute to the debate of HIV and AIDS in
Africa.
63

Heywood (n 51 above) 12.
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Ewing & Fourie (n 51 above) 3. Some men exhibit through their behaviour residues of
patriarchy, masculinity, poverty and radical disappointment with the government, social
exclusion and a sense of entitlement. These feelings of non-accountability fuel violence,
deaths and the spread of HIV/AIDS; see also Smith (n 63 above).
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See in general Garner (n 48 above) 41.
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The child-headed household is a reality in South Africa and one of the consequences of
HIV/AIDS. These households are regulated by sec 137 of the Children’s Act 38 of
2005.
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See Heywood (n 51 above) 12.
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Garner (n 48 above) 54.
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4.2 Human rights of children: A cultural framework
Culture is critical for the establishment of social order and stability in
society.70 Although generally regarded as difficult to define, culture is defined
as71
the whole complex of distinctive spiritual, material, intellectual and
emotional features that characterise a social group … not only the arts
and letters but also modes of life, fundamental rights of the human
being, value systems, traditions and beliefs.

African religion encapsulates indigenous religions and beliefs of Africans
which have been handed down from one generation to another. Although
there are many religious and cultural systems in Africa, there are also a
number of common characteristics that have resulted in a coherent
philosophy that undergirds the different expressions of religion in Africa.72
The African understanding of religion is an understanding of the
connectedness of all things.73 There is no distinction in the levels of reality.
Religion is a celebration of unity hence it is superfluous to distinguish religion
from culture.74 The structure of African traditional religion is closely
interwoven with values or morality. These values are dynamic and constantly
evolve according to the dictates of society and the community.75
70

EM Aseka ‘HIV/AIDS in Africa: A socio-cultural perspective’ Department of History,
Archaeology and Political Studies, Kenyatta University. A full discussion of culture
and its responses to HIV/AIDS is beyond the scope of this paper.
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UNESCO 1982. Culture has also been defined as the ‘cumulative creation of human
beings which transforms individuals into organised groups and gives these groups an
almost indefinite continuity’; see T Kaime The African Charter on the Rights and Welfare
of the Child: A socio-legal perspective (2009). The African Children’s Charter in its
Preamble (para 6) states that the concept of the rights and welfare of the child should be
characterised by the virtues of African cultural heritage and be inspired by African
civilisation. However, art 21 urges state parties to eliminate harmful social and cultural
practices affecting the welfare, dignity and growth of the child. Van Bueren notes that
there is little express reference to culture as a positive value in CRC. See G van Bueren
‘Children’s rights: Balancing traditional values and cultural plurality’ in G Douglas & L
Sebba (eds) Children’s rights and traditional values (1998) 17. In South Africa, customary
law (and practices) are constitutionally entrenched in secs 211 and 212 of the Constitution.
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J Beyers ‘What is religion? An African understanding’ (2010) 66 HTS Theological
Studies 1. Distinguishing characteristics include the following: belief in a supreme being;
belief in spirits and divinities; the cult of ancestors; a unified community; and the use of
magic, charms and spiritual forces.
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People’s values are a reflection of traditional religious and moral principles
that they subscribe to.76 The morality of society is maintained through the
spirits and the priests and/or medicine men. It is for this reason that spirits
are believed to play a crucial role in the implementation and maintenance of
morality.77
The African perspective on the pandemic is based on the African
understanding of the causes of the disease.78 Many communities in Africa
view the disease as a curse from the spirits that have been offended. Others
regard the disease as witchcraft or a disease which requires cleansing and
purification.79 In some countries including South Africa, the spread of HIV
among children has been exacerbated by the myth that having sex with a
young girl cures the virus.
Among the various African values, the sacredness of human life is of
utmost importance. Life is safeguarded judiciously with prayers, rituals and
magic. Human life is determined by rites, and rites are an essential part of
religion.80 Religion is the social institution concerned with ethics therefore
moral values related to sex are usually rooted in religious teachings.
Consequently, in the section below, the author seeks to use the rites of
passage to specifically argue for the repackaging of the practice of traditional
circumcision in the management of HIV and AIDS.81
4.2.1 Circumcision
Circumcision (initiation) is central to many cultures in Africa. In South
Africa, circumcision is a rite of passage that introduces boys to manhood.82
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BO Igboin ‘Colonialism and African cultural values’ (2011) 3 African Journal of History
and Culture 96.
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See Beyers (n 72 above) 3. Africans believe that life-threatening diseases such as HIV/
AIDS are a curse from the sprits that we have offended through our immoral behaviour.
In the same vein, spirits can be implored to protect one from the evil intentions of
others.
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Kurgat (n 49 above) 153.
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Sec 12 of the Children’s Act 38 of 2005. In terms of the Children’s Act, it is illegal to
perform circumcision on boys under the age of 16 years without their written informed
consent, even when it is done for a traditional rite. Circumcision of male children below
the age of 16 is permitted if done for religious purposes.
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DL Bogopa ‘Challenges facing the initiation schools: The case of Nelson Mandela
Metropole in the Eastern Cape’ (2007) 20 Acta Criminologica 55.
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Puberty rites are performed on boys around the age of 16 years.83 If
appropriately applied, puberty rites include formal educational programmes.
It is expected that at the end of the puberty rites, the initiated/circumcised
young person would be able to handle every obligation, duty or assignment.84
Lessons on the enjoyment of sex and sexual responsibility are emphasised.
Research has been conducted on the advantages and disadvantages of male
circumcision worldwide. The most quoted reason is its association with
HIV prevention.85 Unfortunately, in South African indigenous or traditional
circumcision, the endurance of pain is regarded as the most important element
of the ritual and serves to test an individual’s bravery.
The formal education received by initiates is meant to enhance social
cohesion among communities. It is argued that its importance should be
restated and given prominence.
Initiates are taught positive moral values cherished by the society.86 For
example, lessons on how to become responsible citizens, issues relating to
family violence and respect for women form part of the educational
programme.87 There is always an emphasis on self-control, discipline and
respect.88 Moreover, initiates are encouraged to practise abstinence. In typical
traditional societies, adolescents who had not yet gone through the rites
were not permitted to become sexually active.89 Initiation elevates boys to
men and girls to women, and prepares initiates for marriage. African religions
regard marriage as the most basic expression of the desire to maintain life.90
It is submitted that the educational programme for initiates should be
adapted to contain information on HIV and AIDS, its causes and prevention.
These programmes should also include lessons on positive aspects of African
culture.
Intensive training of traditional medical circumcision providers and of
traditional leaders and authorities is required urgently. They should be
involved in HIV prevention activities from the beginning.
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Bogopa (n 82 above) 56.
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Sackey (n 23 above) 6-7.
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TR Mavundla & FG Netswera ‘Realisation of indigenous male circumcision as a social
religious custom’ (2009) 20 Journal of Trans-Cultural Nursing 395.
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According to some studies,91 many countries in Africa treat disease such
as HIV/AIDS as shameful and a result of promiscuity. It is for this reason
that relatives and close family members hide the fact that those close to them
have contracted the disease.92 Initiation programmes must also educate
initiates on the causes of the disease and how the pandemic can be diagnosed
and managed at an early stage. Traditional medical circumcision providers
and traditional leaders should also be tasked with the responsibility of
providing correct information to the community and to dispel dangerous
myths or practices.93
Customary practices, such as the one discussed above, should not be
abandoned altogether but adapted to avoid the parts that might put people’s
lives or welfare at risk. By shying away from culture and privileging the
biomedical we are denying ourselves the opportunity to use HIV to learn
more about ourselves and to allow culture to adapt and respond to new
circumstances and challenges.94
It is submitted that the government policies and laws on children, the
involvement of religious groups and their congregations in the communities
reflect the core values of society. Their intervention strategies and education
programmes greatly contribute to the humane treatment and collective
survival of South African children as embodied in the principle of ubuntu.
4. 2. 2 Christianity
In addition to African religions, Christianity is becoming one of the most
influential factors in the engagement of HIV and AIDS in most countries,
including Africa.95 The dominant religion of the West is Christianity. It is
reported that 70 per cent of the world’s population belong to Christian
churches.96 It is submitted that Christianity can play a significant role in
inhibiting HIV transmission and in ensuring the care and support of those
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Kurgat (n 48 above) 158.
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Benn (n 24 above) 17.
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Ewing & Fourie (n 51 above) 3.
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R Prince et al ‘Introduction to special issue: Engaging Christianities: Negotiating HIV/
AIDS, health, and social relations in East and Southern Africa’ (2009) 56 Africa Today 1.
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See Du Toit ‘HIV, AIDS and religion: An ambiguous relationship’ http://hiv.aids.
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affected by the disease.97 Nevertheless, if employed inappropriately, Christianity may be perceived as contributing towards the spread of HIV and as
enhancing its negative impacts.98
In what is to follow, the author briefly examines the various ways in
which people living with HIV have turned to Christianity in an attempt to
enhance their coping skills.99 In addition, the section looks at how people
have used Christianity to reframe their realities and experiences in a manner
that helps them to cope with their condition.
A study conducted on a HIV and AIDS support group in Durban100
revealed how participants rationalised their HIV infection to strengthen their
coping capabilities using Christianity as their frame of reference.101
Results from the study revealed how a positive result triggered feelings
of anger and self-blame among some respondents. This category of
respondents showed how they later sought refuge in the Bible. They reoriented
their lives and began to embrace the after-life; by so doing they regarded
themselves as ‘saved’ Christians and believed that they would be received
by God.102
Many people who suffer from life-threatening diseases such as HIV/
AIDS have turned to religion as a coping mechanism. Some people have
argued that religion has improved their psychological wellbeing. Research
has revealed that people living with the virus have reported different benefits
derived from their religious or spiritual beliefs.103 The following benefits
were associated with religious beliefs or spirituality: Comforting emotions
and feelings were experienced by some people. Others submitted that religion
offered spiritual support through a person’s relationship with God.104 Some
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MJ Kelly ‘The role of religion in the HIV/AIDS epidemic (with special reference to
Christianity and Islam)’ (August 2003) paper commissioned by UNAIDS scenario
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were of the view that religion relieved the fear and uncertainty of imminent
death, and facilitated self-acceptance and reduced self-blame. 105
Critics argue that issues related to sexuality and morality should not be
reduced to personal choice because doing so obscures the importance of
material conditions that shape sexual relations and propel the spread of the
virus.106 Poverty and social inequalities should also be part of the discourse.107
Moralising messages from some churches, and the distinctions they make
between the ‘saved’ and ‘unsaved’, produce feelings of failure is some
people.108
Given the above, churches and other religious groups have the ability to
deconstruct and re-organise people’s perceptions about HIV and AIDS and
this may in turn lead to a better understanding of the range of issues driving
the pandemic.
Initially many churches explained AIDS as a punishment from God and
hence for sinners. Nevertheless, when many church members and church
leaders were themselves infected, churches had no choice but to reconsider
their views. Churches were compelled to preach about issues that were
initially not on their agenda, such as gender issues.109
In fact, churches and faith-based organisations have over the past years
become more comfortable discussing HIV or AIDS with their congregations.
This has resulted in a growing understanding among these organisations of
the relationship between scriptural messages around compassion, forgiveness
and acceptance.110 It is submitted that church leaders should, whenever
possible, use these messages to help children to better understand and deal
with their feelings if affected or infected by HIV. For children who were
born with the virus, such messages will enable them to accept the disease
and thus take advantage of available programmes or resources.
AIDS orphans are scorned by other children, discriminated against or
isolated. Hence, working with communities and families affected by the
virus has affected the way church leaders and their congregations view and
105
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care for community members who are infected or affected by the disease.111
Prejudice and discrimination of affected and infected community members
is slowly being eradicated. This is a positive development because people
infected or affected by the disease feel that they are accepted by their
communities.112
Children infected or affected by the virus will not feel the pressure of
dropping out of school and will readily seek information about the disease
or openly talk about the disease.
Norms and values that underpin most religions if applied appropriately
may invoke innate feelings of humanness and kindness amongst those who
subscribe to religion. Manifestation of these acts of kindness amongst church
leaders and their members include caring for orphans and other members of
the community, providing counselling to families affected by the disease.
Counselling services by church leaders is extremely crucial in rural areas
because health and other services are less accessible.113
Church organisations and their leaders through their activities have the
potential of restoring important African norms and values of collective
solidarity and ubuntu in the communities.
The following section proposes the practical application of the multidisciplinary approach using the frameworks discussed above. The second
part of the section will investigate the extent to which such perspectives can
contribute to the subject of children rights.

5 The use of multi-disciplinary and inter-disciplinary
approaches: Towards a better understanding
of children’s rights in the context of HIV
Above, I discussed the practical application of a multiplicity of disciplinary
approaches to children’s rights. In particular, the section explored the various
ways in which legal, religious and cultural perspectives can all contribute to
the field of children’s rights. The section immediately below illustrates the
contribution multi-disciplinary and inter-disciplinary approaches can make
to the field of children’s rights.
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5.1 Multi-disciplinary approaches
Typical multi-disciplinary work entails a juxtaposition of disciplines in terms
of which people involved piece together their individual contributions
towards solving a common problem.114 The juxtaposition of disciplines is
addictive, and not integrative; the disciplinary perspectives are not shared,
only contrasted.115 In practice, multi-disciplinary research can be applied in
mainly two ways:
5.1.1 Scenario A
A legal expert or researcher may use cultural, legal and socio-economic
frameworks in an attempt to find a solution to problems surrounding the
rights of children in the context of HIV. It should be noted that, although the
boundaries may temporarily come down to enable the expert to gather
information from other disciplines, the walls will come up as soon as the
research is completed. For example, lawyers using a multi-disciplinary approach will rely on legislation, international conventions and constitutions
of different countries in search of answers. Even they look at other disciplines
as discussed above no attempt will be made to integrate findings from the
different paradigms into a coherent whole.
5.1.2 Scenario B
The experts from the three (sub)-disciplines mentioned above work together
as a team but with limited interaction. They share the same common goal
but do not work together in an integrated or co-ordinated manner.116 It should
be noted that the team members work independently, each looking at the
problem from their own discipline. Sharing of perspectives is limited, as the
intent is to serve the root discipline that initiated the collaboration.117 The
members of the group are not required to understand the cultures or research
methodologies of the other disciplines. They need to only have an understanding of their own roles in the task at hand.118 As stated above, a research
problem or training that mingles disciplines but maintains its distinctive
character is multi-disciplinary.119
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Going back to our scenarios, the multi-disciplinary endeavour will reflect
the following:
5.1.3 Scenario A
This occurs where an individual researcher uses multi-disciplinary
perspectives. The researchers’ use of this approach will help him or her to
better understand the dynamics that undergird the rights of children in the
context of HIV. This would not have happened if a disciplinary approach
was used. Moreover, the researcher might be able to provide a holistic
solution to the particular problem being investigated. Nevertheless, the goal
of the research remains limited to the framework of disciplinary research.
5.1.4 Scenario B
Professionals from different disciplines collaborate in an attempt to find a
solution to a particular problem. Members of the team function as
independent specialists.120 Sharing of perspectives is limited: Each member
interrogates the problem from his or her own discipline. In most cases
knowledge about other frameworks is confined to the individual
contributions made by other team members.121
The discussion shows that the multi-disciplinary approach has its
limitations. Members from different disciplines work independently on
different aspects of a project or research endeavour working in parallel or
sequentially.122 Typical multi-disciplinary work entails nothing more than
an attempt by professionals from a number of disciplines to piece together
their individual contributions.123 The different disciplines collaborate in a
research endeavour or project without any integration of concepts,
epistemologies or methodologies taking place.124
Where multi-disciplinary perspectives are used, each discipline maintains
its distinctive character, and integration is restricted to the linking of research
results. Hence, the outcome is the sum of individual parts, and is not synthesised; the outcomes do not result in a coherent whole.

120

Max-Neef (n 6 above) 2; McGregor (n 9 above).

121

As above; see also secs 2.2 and 2.3 above.

122

Choi & Anita (n 2 above) 356.

123

Weinstein (n 118 above) 352.

124

Choi & Anita (n 2 above).
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Members of the team hardly communicate or share perspectives. As the
need for co-operation and dialogue increases, the differences in value systems,
attitudes and behaviours may lead to conflict and ineffectual teamwork.125
Given the above-mentioned shortcomings, the author advocates for the
use of inter-disciplinary approaches or perspectives.
5.2 Inter-disciplinary approaches
Inter-disciplinarity involves integrating several disciplines or sub-disciplines
to create a unified outcome or perspective that is sustained and substantial
enough to create an entire new discipline.126 An inter-disciplinary approach
refers to the appropriate combination of knowledge from different specialists,
especially as a means of shedding new light on an actual problem.127 Interdisciplinary teams work jointly but still from a discipline-specific base to
address a problem.128 Inter-disciplinary endeavours require closer and more
frequent collaborative exchanges among the collaborators. For effective
collaborative work, team members must be able to communicate, exchange
ideas and build new solutions.129 Communication entails an ability to engage
in a dialogue with other team members so that all the members can exchange
ideas in the hope of understanding the problem they are confronted with.130
Typical inter-disciplinary work entails a blurring of disciplines, and
participants surrender some aspects of their own discipline.131 Integration
and synthesis of disciplines is crucial.
Going back to our discussion above, the experts or academics from cultural
studies, anthropology, sociology, political studies and law should always
bear in mind that problem solving that involves people from different
disciplines unfolds over time, therefore it needs patience and commitment.
The different experts have to be open to new modes of thinking and be
prepared to question their paradigms and assumptions or frames of reference.
The experts from these disciplines will produce joint, co-ordinated and
continuously integrated research. The outcome of their research is so tightly

125

Weinstein (n 118 above) 352-353.

126

McGregor (n 9 above).

127

Songca (n 7 above) 223.

128

Choi & Anita (n 2 above) 355.

129

Weinstein (n 118 above) 353.

130

As above; McGregor (n 9 above).

131

Choi & Anita (n 2 above) 356.
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interwoven and integrated that the specific contributions of the researchers
are not easily discernible.132 Integration is vital to inter-disciplinary work.
To be effective, it must be coherent and not random.133 It should help enrich
the teams’ and other people’s knowledge about the problem researched. It
should result in interconnections and cross-fertilisation of the different
methods and perspectives.134
Given the above, experts from the different disciplines need to subscribe
to the following principles to ensure successful team work. First, team
members should set in motion a process of communication and identify
people with the same questions who will discuss real inter-disciplinary
problems, and collectively identify areas of mutual concern. They need to
agree on what the problem is. Second, members need to be firmly embedded
in their own disciplines. They should be willing to temporarily abandon
their disciplines and occupy the space between the disciplines while searching
for answers. Third, team members should acknowledge the limitations of
their own disciplines and appreciate that problems can be resolved by using
different perspectives.

6 Conclusion
This paper advocates for the use of multiple disciplinary approaches and
research strategies from multiple disciplinary perspectives in order to meet
the demands of many societal problems that confront society. In this regard,
the author argues that children’s rights, and the issues that emanate from
them escape disciplinary boundaries and situate researchers between the
disciplines.
The author, in problematising the rights of children, used the HIV
pandemic as a lens through which the human rights of children could be
interrogated. The author argued that children’s rights in the context of HIV
and AIDS are too complex to be solved solely with the subject knowledge of
a single discipline. Accordingly, the author has proposed the use of multiand inter-disciplinary approaches in understanding, solving and interpreting
the human rights of children.
132

Choi & Anita (n 2 above) 353.

133

Songca (n 7 above) 224.

134

As above.
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It is clear that universities need to be innovative and adapt in order to be
able to deal effectively with complex problems of global and long-standing
impact.135 Universities should encourage collaboration across academic
departments, colleges and faculties. In addition, academic institutions must
forge partnerships with government, non-governmental organisations and
industry. If academic institutions want their graduates to be innovative
problem solvers, they must ensure that the theoretical benefits of a transdisciplinary approach to the curriculum are in harmony with their
institutional mission goals. Universities have to think of new ways or put in
place systems for recognising and rewarding individuals engaged in transdisciplinary research. This will enable scholars to think beyond the confines
of their basic disciplines.136
Academics should be aware of the limitation of their disciplines and
should be open to collaborating with other disciplines. They should also
engage in collaborative research and invite academics from other disciplines
to look at the same issue from a different perspective.
As universities, we need to revisit our law curriculum and look at the
cultural and human dimensions of problems and challenges and integrate
them into our offerings.

135

Songca (n 7 above) 231.

136

As above.
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The right to education as a basis for human
rights education: An interface between
human rights and education
Chongo Chitupila

Summary
Article 26 of the Universal Declaration of Human Rights states that
‘everyone as the right to education … education shall be directed to the
development of the human personality and to the strengthening of respect for human rights and fundamental freedoms’. This paper argues
that education is a vital tool for the development of a culture of human
rights and a particularly advantageous tool in the promotion and protection
of human rights. Realising the importance of education in the promotion,
protection and fulfillment of human rights, stakeholders in various
countries have successfully combined human rights and education to
promote and protect human rights within their countries and the United
Nations at the international level.
This paper discusses the interaction between human rights and education
as propounded by the UN at the international level and the use of education as a tool to ensure the promotion and protection of human rights
in a formal and non-formal setting at the national level drawing examples
from Japan and Sweden. Additionally, the paper highlights why education
as a discipline complements human rights law and the merits of using the
two simultaneously to enrich the human rights discourse in Africa.
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1 Introduction
The Universal Declaration of Human Rights of 1948 (Universal Declaration)
is a standard-setting document in human rights terms. Although it is not
legally binding, several legally-binding international documents have been
promulgated each modelled on the Universal Declaration. Precisely because
of the foregoing, human rights are perceived as strictly within the domain of
law; they have been exclusive in character and argued to be ineffective.
There are now calls for the incorporation of varied and inclusive approaches
to human rights.
This paper discusses the right to education as a basis for the advancement
of human rights. Education is a right to which all human beings are entitled,
but one which is often denied around the world, including in Africa. The
UN General Assembly developed a strategic approach to the promotion and
protection of human rights using the right to education. This paper highlights
approaches to human rights education in Japan and Sweden, as the methods
applied in these two countries provide lessons for scholars, academics,
researchers and various stakeholders in Africa. The paper also discusses the
relationship between human rights and education and concludes with
recommendations to educators in Africa.

2 Right to education as a basis for human
rights education
In 1999, Chidi Odinkalu wrote:1
While Africa’s human rights problems are immense, even ubiquitous,
most of our people do not describe their problems in human rights terms.
Many communities and groups involved in social justice and initiatives
in Africa are reluctant to make the Universal Declaration, or language
inspired by it, their mascot or medium.

At best, this reflects a reluctance to invoke the use of human rights knowledge,
but at worst, it reflects a lack of human rights knowledge, both of which are

1

C Odinkalu ‘Why more Africans do not use human rights language’ Human Rights
Dialogue 2.1 Human Rights for All? (Winter 1999) http://www.carnegiecouncil.org/
resources/publications/ dialogue/2_0/articles/602.html (accessed 14 March 2011).
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worrisome trends, especially in Africa.
The Universal Declaration provides in article 1 that ‘all human beings
are born free and equal in dignity and rights’.2 Article 1 of the Universal
Declaration refers to the main pillars of the human rights system which are
freedom, equality and solidarity.3
Human rights empower individuals and communities to seek the
transformation of society towards the full realisation of all human rights.4
Consequently, every person needs not only to have human rights knowledge,
but to understand human rights and their consequences. Therefore, ‘a certain
degree of awareness of human rights is needed in order for people-initiated
political, legal, and social reforms to come into being, and to generate public
pressure for the implementation of human rights’.5 However, such awareness
is generally deficient among vulnerable populations.
The lack of application of human rights knowledge and the limitations
of its power when used are due to human rights being monopolised by the
legal profession and its tendency to employ exclusive legalistic language
that does not ‘resonate with people’s lives and daily struggles’.6 The legal
monopoly of human rights not only diminishes the link between the human
rights cause and what is human and universal, but also subsequently
diminishes the power and appeal of human rights.7 Therefore, an interdisciplinary approach is advocated and there are various disciplines available.

2

Art 1 Universal Declaration.

3

The main pillars refer to freedoms such as freedom of thought, conscience and religion
as well as freedom of expression which are protected human rights. Similarly, human
rights guarantee equality such as the equal protection against all forms of discrimination
in the enjoyment of all human rights, including full equality of women and men.
Solidarity stands for economic and social rights, such as the right to social security, just
remuneration and an adequate standard of living, health and accessible education,
which are an integral part of the human rights framework. W Benedek (ed) Understanding
human rights. Manual on human rights education (2006) 23 http://www.etc-graz.at/
typo3/uploads/media/manual-engl.pdf (accessed 14 March 2011).

4

Benedek (n 3 above).

5

T Cook ‘Introduction: Innovative human rights strategies in East Asia’ Human Rights
Dialogue 1.9 Innovative Human Rights Strategies in East Asia (Summer 1997) http://
www.carnegiecouncil.org/resources/publications/dialogue/1_09/articles/559.html
(accessed 14 March 2011).

6

L Cox ‘Reflections on human rights at century’s end’ Human Rights Dialogue 2.1 Human
Rights for All? (Winter 1999) http://www.carnegiecouncil.org/resources/publications/
dialogue/2_01/articles/603.html (accessed 14 March 2011).

7

As above.
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The term ‘academic discipline’ refers to a branch of knowledge that is
taught and researched at college or university level. Disciplines are defined
by the academic journals in which research is published and academic
departments to which their practitioners belong.8 Education may be a field
of study that provides the framework for a student’s programme of college.9
This paper does not focus on education as an academic discipline because
that limits the target audience of human rights knowledge to college and
university lecturers, researchers and students, while the intention of education
as and about human rights is to encompass all members of society: young,
old, rich, poor, literate and illiterate.
Limiting human rights to the field of law or education as a discipline
contributes to the ineffectiveness of human rights. In order to entrench human
rights, encourage respect, promotion, protection and fulfilment of human
rights, promotion and advocacy must not start at university but as early as
the pre-school level, and must also occur informally in order to include
members of the population without an education, educated in a pre-human
rights era or educated, but whose curriculum did not incorporate human
rights.
Therefore, a purely legalistic approach to human rights does not promote
adequate awareness of human rights, especially among the vulnerable, but
actually excludes them. Education as an academic discipline maybe too
elitist and contribute to keeping human rights specialised. When human
rights become a specialist language that only the experts can interpret
correctly, it loses the ability to mobilise the vast majority of people.10 The
question then arises as to how awareness of human rights can be promoted.
2.1 The right to education
Article 26 of the Universal Declaration states that ‘[e]veryone has the right
to education’.11 It goes on to provide that ‘[e]ducation shall be directed to the
development of the human personality and to the strengthening of respect

8

List of academic disciplines, http://en.wikipedia.org/wiki/List_of_academic_disciplines
(accessed 15 May 2011).

9

M del Favero ‘Academic disciplines – Disciplines and the structure of higher education,
discipline classification systems, discipline differences’ http://education.stateuniversity.
com/pages/ 1723/Academic-Disciplines.html (accessed 10 May 2011).

10

Cox (n 6 above).

11

Art 26(1) Universal Declaration.
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for human rights and fundamental freedoms’.12 Based on this paper, it can be
argued that education is a vital tool for the development of a culture of
human rights based on respect, protection, fulfilment, enforcement and
practice of human rights.13
The right to education is characterised as an empowerment right.14 An
empowerment right enables individuals to have more control over the course
of their lives and control over the effect of the state’s action over them.15 The
right to education as an empowerment right allows an individual to benefit
from other rights.16 Education is the principal medium through which those
who are economically and socially marginalised can overcome poverty and
acquire the ability to fully participate in their communities.17 Women, men,
youth and children can know and understand their rights through human
rights education and learning.18
Education has been identified as an especially advantageous tool in the
promotion and protection of human rights because it can be formal or
informal and requires citizens, civil society, the private sector and government
to actively participate.19 Human rights education can be tailored to suit any
target group based on age, literacy level or organisational setting.
2.2 The United Nations and human rights education
Since the adoption of the Universal Declaration, the UN General Assembly
has called on member states to educate their populations about the Universal
Declaration.20 In 1993, the World Conference on Human Rights reaffirmed

12

Art 26(2) Universal Declaration.

13

Benedek (n 3 above) 24.

14

General Comment 13 of the UN Committee on Economic, Social and Cultural Rights
http://www2.ohchr.org/english/issues/education/rapporteur/index.htm (accessed 14
March 2011).

15

Benedek (n 3 above) 213.

16

As above.

17

General Comment 13 (n 14 above). Education has a fundamental role in empowering
women and protecting children from sexual exploitation, exploitative and hazardous
labour, promoting human rights and democracy, promoting the environment and
controlling population growth.

18

Benedek (n 3 above) 23.

19

Benedek (n 3 above) 24.

20

Human Rights Resource Centre The human rights education handbook. Effective practices
for learning, action and change Part I B. What is Human Rights Education? http://
www1.umn.edu/humanrts/edumat/hreduseries/hrhandbook/part1B.html (accessed 2
May 2011).
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the importance of human rights education, training and public information,
declaring it ‘essential for the promotion and achievement of stable and
harmonious relations among communities and for fostering mutual
understanding, tolerance and peace’.21 Pursuant to a suggestion by the World
Conference, the General Assembly declared the period 1995 to 2004 the
UN Decade for Human Rights Education.22
The General Assembly defined human rights education as ‘a life-long
process by which people at all levels of development and in all strata of
society learn respect for the dignity of others and the means and methods of
ensuring that respect in all societies’.23 The Plan of Action for the Decade
further defined human rights education as ‘training, dissemination and
information efforts aimed at the building of a universal culture of human
rights through the imparting of knowledge and skills and the molding (sic) of
attitudes’.24
The General Assembly highlighted that the duty of human rights
education lay not only with governments but non-governmental organisations, professional societies as well as individuals.25 In 2004, the General
Assembly adopted the World Programme for Human Rights Education with
the aim of advancing the implementation of human rights education
programmes in all sectors.26 The World Programme is structured in successive
phases so as to centre national human rights education efforts on specific
issues.27 The first phase (2005 to 2009) focused on human rights education in
the primary and secondary school structure. The second phase (2010 to
2014) focuses on human rights education for higher education and human

21

Vienna Declaration and Programme of Action, Part I, paras 33-34 and Part II, paras 7882 http://unhchr.ch/huridocda/huridocda.nsf/9symbol)/a.conf.157.23.en (accessed
2 May 2011).

22

United Nations Decade for Human Rights Education (1995-2004) History http://
www2.ohchr.org/english/issues/education/training/decade.htm (accessed 10 May
2011).

23

General Assembly Resolution 49/184, 23 December 1994.

24

Plan of Action of the United Nations Decade for Human Rights Education (19952004), para 2.

25

Human Rights Resource Centre (n 20 above).

26

General Assembly Resolution 59/113 10 December 2004. The World Programme
seeks to promote a common understanding of basic principles and methodologies of
human rights education, to provide a concrete framework for action and to strengthen
partnerships and co-operation from the international level down to the grassroots.

27

World Programme for Human Rights Education http://www2.ohchr.org/english/issues/
education/training/programme.htm (accessed 10 May 2011).
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rights training programmes for teachers and educators, civil servants, law
enforcement officials and military personnel.28 The World Conference made
a recommendation; asking each state to consider drawing up a national action
plan identifying steps whereby the state would improve the promotion and
protection of human rights.29 A number of states, including Japan and
Sweden, drew up national action plans.
The member states of the Human Security Network,30 guided by the
Universal Declaration (particularly article 26(2) and the Vienna World
Conference on Human Rights and its subsequent document), produced the
Graz Declaration on Principles of Human Rights Education and Human
Security. An examination of the document reveals that member states
recognise the importance of human rights education in the enforcement of
human rights31 and the significance of collaboration between the legal and
the educational disciplines in promoting and protecting human rights for all.
Human rights education can be used as a tool in the prevention of human
rights violations and in strategies for the promotion and protection of human
rights.32 Education on human rights is a way of preventing abuses in the long
term33 and should contribute to challenging inequalities or abuses.34
Some civil society organisations in Japan, recognising that segments of
the population are often discriminated against and suffer human rights
violations in various social, economic and political aspects of their lives,
have employed the use of human rights education in addressing human rights
violations and abuses. In Sweden, the government adopted human rights as
a policy and incorporated human rights in the Swedish education system.

28

As above.

29

UN Handbook on national human rights plans of action (2002) http://www.ohchr.org/
Documents/Publications/training10en.pdf (accessed 10 May 2011).

30

Austria, Canada, Chile, Greece, Ireland, Jordan, Mali, Netherlands, Norway, Slovenia,
South Africa as observer, Switzerland and Thailand.

31

Preamble of the Graz Declaration on Principles of Human Rights Education.

32

Graz Declaration on Principles of Human Rights Education.

33

A National Action Plan for Human Rights 2006-2009, Sweden http://www2.ohchr.org/
english/issues/plan_actions/docs/Swedish2.pdf (accessed 5 May 2011).

34

A Melchiorre ‘The missing link: Using the dynamics of human rights advocacy to
enhance gender equality in education for girls and women in situations of extreme
poverty’ 17-20 May 2010, http://right-to-education.org/sites/r2e.gn.apc.org/files/
The%20missing%20link.pdf (accessed 10 May 2011).
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3 Japan and Dowa education
3.1 Dowa
The concept of Dowa originated with a strong orientation toward assimilation
under military rule.35 The term Dowa was coined by the Japanese government
during the Second World War in the early 1940s in an attempt to foster
harmonious relations among soldiers.36 In contemporary times, Dowa is
widely employed as an official government term to refer to administrative
policies and services related to Buraku issues.37 Dowa education is an umbrella
concept referring to all forms of educational activities by both the government
and civil society, for solving problems caused by Buraku discrimination.38
3.2 Buraku and Burakumin
Buraku is a Japanese word meaning ‘hamlet’ or ‘community’ and the suffix
min means ‘people’.39 The word acquired a new connotation after the Meiji
government (1868–1912) started to use tokushu Buraku, meaning ‘special
hamlet’, to clearly distinguish former outcaste communities from ordinary
villagers.40 The Burakumin are descendants of these outcaste communities.41
There are thousands of Buraku communities in Japan made up of a few
million residents.42 The Buraku are concentrated along Western Japan and
inhabit areas unsuitable for human habitation, ‘such as ill-drained low damp
ground’.43
35

Y Hirasawa et al Dowa Education: Educational challenge toward a discrimination-free Japan
(1995) http://blhrri.org/blhrri_/dowaeducation/dowa_education.pdf (accessed 12
April 2011).

36

Y Hirasawa ‘Seeking to end discrimination through Dowa Education’ Human Rights
Dialogue 1.9 (Summer 1997) http://www.carnegiecouncil.org/resources/publications/
dialogue/ 1_09/articles/566.html (accessed 14 March 2011); Hirasawa (n 35 above).
Buraku soldiers were discriminated against by non-Buraku soldiers and such conflicts
were regarded as impediments to efficient mobilisation of the military forces. The
message about Dowa was given in the name of the Emperor, indicating that ‘[a]ll
soldiers are the Emperor’s offspring [same] and should keep co-operative relations
rather than being antagonistic towards each other’.

37

Hirasawa et al (n 35 above).

38

As above.

39

E Reber ‘Buraku Mondai in Japan: Historical and modern perspectives and directions
for the future’ (1999) 12 Harvard Human Rights Journal http://www.law.harvard.edu/
students/orgs/ hrj/iss12/reber.shtml (accessed 12 April 2011).

40

Hirasawa et al (n 35 above).

41

As above.

42

Reber (n 39 above).

43

As above.
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During the Tokugawa period (or Edo period) in the feudal era, the status
system was established around the seventeenth century with four classes of
warrior, peasant, artisan and merchant plus the outcaste system. Groups of
people were ostracised based on their social functions. For example, two
prominent groups in the Tokugawa period were the Eta and Hinin.44 The eta
traditionally engaged in leather processing, slaughtering or disposing of
animals such as cows and horses, shoe and bamboo industries45 and executing
criminals.46 These functions were considered ‘polluting acts’ under Buddhist
and Shintoist beliefs.47 The origin of discrimination against the Buraku can
be traced to government efforts to control the masses through the divide and
rule theory; the demand for a constant supply of certain types of occupational
labour; and Shinto and Buddhist concepts of filth and the killing of animals
that placed a stigma on many occupations previously or subsequently
performed by the Buraku people.48
Burakumin are not ethnically, linguistically or racially distinct from other
Japanese, but they were and still are discriminated against because of their
status in the Tokugawa period.49 Burakuamin are50
those people who were born, brought up and living in Buraku; those who
were not from Burakumin family but came to live in Buraku in the recent
past; or those who are living outside Buraku but have blood relationship
with Burakumin.

3.3 Nature of Buraku discrimination
The Prime Minister’s office released a report in 196551 stating that Buraku
discrimination is52

44

As above. Hirasaw et al state that eta means ‘filth abundant people’ and hinin means
‘non-humans’.

45

Reber (n 39 above).

46

Hirasawa et al (n 35 above).

47

As above.

48

Reber (n 39 above).

49

As above.

50

A McLauchlan ‘Solving anti-Burakujûmin prejudice in the twenty-first century. Suggestions
from 21 Buraku residents’ (2003) Electronic Journal of Contemporary Japanese Studies
http://www.japanesestudies.org.uk/discussionpapers/McLauchlan.html (accessed 12
April 2011); Hirasawa et al (n 35 above).

51

Report of the Integration Measures Deliberation Council 1965 which was a Consultative
Body; Reber (n 39 above).

52

Reber (n 39 above).
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a most serious and important social problem deriving from the fact that a
segment of the Japanese people, owing to discrimination based on a class
system formed in the process of the historical development of the
Japanese society, is placed in such an inferior position economically, socially
and culturally that their fundamental human rights are grossly violated
even in present-day society and that, in particular their civil rights and
liberties which are ensured to all people as a principle of modern society,
are not fully guaranteed in reality.

Buraku discrimination includes issues of prejudice and discrimination in
areas such as employment and marriage based on Buraku status and inferior
socio-economic conditions of Buraku.53 Buraku also face discrimination in
health where they are often without health insurance; as well as education
where they are unable to access college or university.54
Buraku discrimination is often discussed in terms of marriage and
employment.55 Marriage, in Japan, has symbolised the act of allowing the
entry of members of one family into another. Company recruitment is
conducted in a manner akin to marriage: Being recruited to a company
provides membership of that corporate family.56 Most large-scale corporations are reluctant to hire Buraku because of the societal implications.
Burakumin have lower incomes than most working Japanese and find it
difficult to improve their economic circumstances.57 In Japan, the concept
of family has cultural implications and Burakumin have faced rejection when
they tried to marry non-Burakumin or have been rejected by corporations
just because they were Burakumin.
The Japanese Constitution provides that marriage is to be based solely
on the consent of the marrying couple.58 However, because marriage is
regarded as a ritual of formally joining two families in Japan, non-Burakumin
parents and relatives often express opposition to their children’s or relative’s
marriages to Burakumin because the would-be spouse is Buraku.59
53

As above.

54

As above.

55

McLauchlan (n 53 above).

56

Hirasawa et al (n 35 above).

57

Burakumin who do find employment find it in smaller enterprises and miss out on better
and higher wages, good working conditions and retirement pensions which are offered
by large-scale corporations but not smaller ones. Reber (n 39 above).

58

Hirasawa et al (n 35 above).

59

As above.
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In 1975, the secret publication and circulation of ‘Buraku Lists’ was
made public. A ‘Buraku List’ is a book length compilation of name, location,
number of households and main occupations of Buraku in Japan.60 More
than 200 corporations purchased these lists, including Toyota and Nissan.
Various reasons were given for the purchase of these lists. Prominent among
these was that hiring Burakumin would be detrimental to company image
and customer relations because of Buraku status in society.61
The Buraku communities suffered from poor housing, lack of adequate
sewage and waterworks and low levels of school enrolment.62 Historically,
the low levels of school enrolment for Burakumin were particularly disturbing
for teachers within the Buraku community and civil society organisations
advocating Buraku rights. Prior to World War II, Burakumin had lower
enrolment levels and higher primary school dropout levels than their nonBurakumin counterparts.63 While there have been improvements, compared
to their counterparts, the Burakumin still have lower educational levels at
both primary and higher education.64 The lower educational attainment of
Burakumin leads to lower socio-economic status and lower standards of
living despite special government measures.65
3.4 Dowa education
As previously stated, Dowa education refers to both government and civil
society forms of educational activities for solving problems caused by Buraku
discrimination. Dowa education is divided into ‘Dowa education as human
rights’ which is the government strategy of educational policy to cope with
existing discrimination against the Burakumin.66 Policies include improving
educational facilities and services in Burakumin-enrolled schools, assigning
additional teachers to provide compensatory education to Burakumin schools,
giving special financial aid to Buraku students and distributing special
60

Reber (n 39 above). The information is grouped according to prefecture. The format is
that of a weekly magazine and usually comprises 200 pages. The lists were compiled
between 1970 and 1975 and were often updated. Nine lists were discovered.

61

Reber (n 39 above). Additionally, family registers were kept by the government from
1872 which stated the social status of all heads of family and were made public records.
While changes were made to the manner of documentation, the old records were never
destroyed and can be accessed by investigators and lawyers.

62

Hirasawa et al (n 35 above).

63

As above.

64

As above.

65

As above.

66

As above.
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curricular materials to teach about Buraku history and government
measures.67 This led to the realisation of the Burakumin’s right to education.
The other aspect of Dowa education is ‘Dowa education about human
rights’, in which civil society such as the Buraku movement uses educational
strategies to democratise the whole society in order to attain true equality of
opportunity for Buraku.68 Their objectives include: attaining parity in the
level of educational achievement and in the rate of enrolment in secondary
schools and higher education institutions as well as developing critical
literacy and sound learning capacities for Buraku children and promoting
community involvement in setting up school agenda.69 This paper will focus
on Dowa education about human rights and the strategies employed by the
Buraku Liberation League (BLL).70
Education about Buraku issues is provided in formal education from
elementary school to college and in informal educational activities in the
community and workplace.71 Formal Dowa education aims at improving
Buraku children’s academic skills and correcting non-Buraku prejudiced
perceptions of minorities by increasing the coverage of Buraku related issues
in teaching materials.72
Education about Buraku issues is widespread, particularly in Western
Japan, in elementary and secondary education. The result is that most
children learn about Buraku issues in school and they receive bias-free
information in school before they are deeply affected by prejudiced views of
Buraku in their home and community.73
67

As above.

68

As above.

69

As above.

70

As above. There are two main organisations that address Buraku discrimination. These
are the Buraku Liberation League (Buraku Kaihô Dômei) and the All-Japan Federation
of Buraku Liberation (Zenkairen). Reber contends that the Buraku Liberation League is
the larger and more widespread of the two organisations. In 1999, the Buraku Liberation
League had 2 000 branches as well as national and prefecture offices. Reber (n 39
above).

71

Hirasawa et al (n 35 above).

72

Hirasawa (n 36 above).

73

Hirasawa et al (n 35 above). There is a contention that the quality of Dowa education
may not be satisfactory, but what is important is that children receive bias-free information.
A comprehensive curriculum for teaching about human rights and Buraku issues is designed
for grade 1 through the third grade of junior high school. A sample structure is as follows:
Grade 1-2: people who work for the school; people who collect garbage; Grade 3-4:
Buraku in the school neighbourhood; Grade 5-6: history of Buraku discrimination, human
rights, politics; Grade 7: fieldwork in Buraku in the school neighbourhood; Grade 8:
work and occupations of parents; Grade 9: future life and career choice.
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When compared to elementary and secondary schools, fewer higher
education institutions offer Dowa education74 and, where courses were offered
at higher education institutions, they were rarely taught by full-time
instructors but instead assigned to part-time teachers. The Buraku Liberation
League contends that few higher education institutions engaged in research
on Buraku issues and that such lack of effort in higher education hampers the
progress of education and research on Buraku issues.75
With the support of the Buraku Liberation League, many local boards of
education devised official guidelines on Dowa education and wide-ranging
programmes in primary schools. For instance, in 1997 Osaka Prefectural
and City Boards of Education published and distributed to all schools a
supplementary textbook on Dowa education called Ningen (human beings)
which introduced children to the topic of human rights and the problem of
Buraku discrimination.76
Supplementary textbooks help teachers organise classes to study about
Buraku and other human rights issues and are provided free of charge along
with other textbooks at the beginning of each new school year. The free
supply of Ningen was intended to promote human rights education in schools
with a focus on the elimination of Buraku discrimination.77 The Ningen
textbooks are designed to meet the needs of students at different grade levels.78
Classes are available to teach about Buraku issues in community adult
education facilities. Additional education and training sessions on human rights
and Buraku issues also occur in the workplace.79 The government supplements
these efforts with the provision of guidance to business corporations to provide
wider in-house training opportunities on human rights issues.80
74

Hirasawa et al (n 35 above).

75

As above.

76

Hirasawa (n 36 above).

77

Hirasawa et al (n 35 above). In Osaka, Ningen is produced by NGOs and members of
civic organisations and copies are supplied to all students free of charge through the
receipt of financial support from the local governments in Osaka. The contents of the
textbooks differ from one to another and cover an array of human rights-related issues,
including resident Koreans, women, disabled and indigenous populations, and include
themes such as life, work, friendship, peace and international understanding.

78

Hirasawa et al (n 35 above). Those for lower elementary grades look like coloured
picture books and contain easy-to-read stories. For upper elementary grades, the books
contain concise stories dealing with issues close to their daily lives and are styled in a
manner that encourages classroom discussion. Textbooks for junior high students have
a comprehensive coverage of the history of Buraku issues.

79

Hirasawa et al (n 35 above).

80

As above.
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The Buraku Liberation and Human Rights Research Institute provides
programmes on human rights education. It offers two to six months of training
programmes addressing international standards on human rights and
discrimination issues in Japan and abroad.81
Informal Dowa education takes place out of schools although within
institutional settings and consists of awareness raising meetings in public
halls and community centres to promote a culture of human rights, workshops
to develop adult literacy, media programmes featuring Buraku and other
minority speakers.82 For instance, television dramas and documentary
programmes on Buraku issues are aired.83 Informal Dowa education also
consists of community development plans designed by a team of Buraku and
non-Buraku representatives as well as community centres dedicated to Buraku
and minority issues.84 The Buraku Liberation League has set up various
research organisations with funds from the prefectural and municipal
governments.85
Cooke asserts that Dowa education has helped reduce discrimination
against Burakumin.86 Hirasawa et al highlight that after decades of Dowa
education in both school and in the community, with the support of
government and the efforts of the Buraku movement, prejudice against the
Buraku is declining.87 They assert that increasing numbers of Buraku children
are attending top Japanese universities and making their way into leadership
positions that would not have been possible before.88
In 1998, when the Japanese government presented a periodic report to
the Human Rights Committee on the International Covenant on Civil and
Political Rights, the Human Rights Committee in its concluding observations
expressed concern about discrimination against the Buraku and recommended
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As above. It is intended to train leaders on Buraku issues in various fields and teaching
methods include lectures, field work and group activities.
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Hirasawa (n 36 above).

83

Hirasawa et al (n 35 above).

84

As above.

85

Hirasawa et al (n 35 above). Research organisations established include the Asia-Pacific
Human Rights Information Centre, the Human Rights Museum and the Buraku Liberation
Research Institute.

86

Cook (n 5 above).
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Hirasawa (n 36 above).

88

As above.
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that Japan address the problem.89 In 2008 the Human Rights Committee did
not, in its concluding observations, address discrimination against the Buraku
as an issue of concern which can be interpreted as recognition of
improvements by the Japanese government.90
Dowa educators developed strategies based on a conception of human
rights education that91
incorporated education as a human right, the provision of equal educational opportunities and the quality of education, education about
human rights, improved awareness of the significance and implications
of human rights; education for human rights, the development of intellectual and social skills necessary for active citizenship and education
through human rights.

The above strategies and the evolution of Dowa education in the twenty-first
century has led to many positive changes in the implementation of Dowa
education.92
Dowa education and human rights education movements successfully
negotiated with the Japanese government to formulate a law to promote
human rights education and human rights awareness-raising in Japan.93 The
law took effect in 2000 and is entitled ‘Law on the Promotion of Human
Rights Education and Human Rights Awareness Raising’ and its objective is
to define the responsibilities of the national and local governments and
individual citizens and stipulates necessary measures, thereby contributing
to human rights protection.94

89

Concluding Observations of the Human Rights Committee, Japan CCPR/C/79/
Add.102 (1998) http://www.mofa.go.jp/policy/human/civil_ccpr.html (accessed 27
April 2011).

90

Concluding Observations of the Human Rights Committee; Japan CCPR/C/JPN/
CO/5(2008) http://www1.umn.edu/humanrts/hrcommittee/japan2008.html
(accessed 27 April 2011).
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Hirasawa (n 36 above).
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Y Hirasawa ‘Evolution of Dowa education and HRE in Japan: 1990s onward. A
supplementary article to Dowa Education’ in Hirasawa et al (n 35 above).

93

Hirasawa (n 36 above).

94

Art 1 in Hirasawa (n 36 above).
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4 Sweden
Sweden has a good record of human rights promotion and protection and
complies well with international human rights treaties.95 The Swedish
government has been striving towards better co-ordination and monitoring
of the implementation of international human rights treaties since 1993.96
The central government and local authority administration are responsible
for ensuring that human rights violations do not occur.97 At various levels, a
number of actors contribute to the promotion and protection of human rights.
This includes municipalities at the local level, county councils at the regional
level and the government at the national level.98 Representatives of central
government, municipalities and county councils are all obliged, within the
framework of their professional roles, to respect human rights in relation to
the individual.99
Municipalities are responsible for administering matters at the local level,
including pre-schools, secondary and upper-secondary schools. Municipalities administer school curricula of municipal-operated schools under the
supervision of the Swedish National Agency for Education. 100 The
municipalities also provide advice about which authorities to contact in
different matters.101 For instance, for the promotion and protection of specific

95

H Niemi ‘National implementation of findings by the United Nations Human Rights
Treaty Bodies. A comparative study’ 47 Institute for Human Rights, Åbo Akademi
University, December 2003, http://www.abo.fi/instut/imr/norfa/Heli.pdf (accessed
10 May 2011).

96

As above.
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http://www.manskligarattigheter.gov.se/extra/pod/?id=76&module_instance=
2&action =pod_show&navid=76 (accessed 5 May 2011).

98

As above.

99

A National Action Plan for Human Rights 2006-2009 76, http://www2.ohchr.org/
english/issues/plan_actions/docs/Swedish2.pdf (accessed 5 May 2011).A report
prepared by the Delegation for Human Rights in Sweden and submitted to the government
of Sweden.

100

See http://www.manskligarattigheter.gov.se/extra/pod/?id=76&module_instance=2&
action=pod_show&navid=76 (accessed 5 May 2011).

101

As above. Swedish municipalities work on the implementation of CRC. Every third
year, the municipality performs an evaluation based on CRC. The evaluation consists of
three reviewers from three other municipalities. The reviewers then liaise with three
municipal reference groups made up of politicians, municipal managers and field workers.
The views of children and youth are also collected. The various discussions are compiled
into a report for use in the municipality. ‘The role of local and regional authorities in the
implementation of human rights’ March 2010, http://wcd.coe.int/wcd/ViewDoc.jsp?id
+159005&site=CM (accessed 14 May 2011).

The right to education as a basis for human rights education

179

rights, citizens and non-citizens are referred to the office of the Ombudsman.
These offices include the equality ombudsman; the office of the children’s
ombudsman; the office of the disability ombudsman; and the parliamentary
ombudsman. The Swedish government also has a human rights website that
contains human rights information.102
The Education Act as well as the curricula for the compulsory school
system, pre-schools, out of school centres and non-compulsory schools are
based on fundamental principles concerning human rights. Schools are
expected to respect and promote human rights.103
In compulsory school syllabi for social studies subjects, it is emphasised
that Swedish legislation, basic freedoms and rights and international
agreements on human rights, such as the Universal Declaration and
Convention on the Rights of the Child, should be observed.104
Higher education institutions in Sweden transmit knowledge of human
rights in courses offered, for instance, the Raoul Wallenberg Institute at
Lund University, the Universities of Gothenburg, Linköping, Uppsala and
Kalmer University College.105 Additionally, the government has given special
funding support to courses on human rights and democracy at the Stockholm
Theological College.106
Sweden’s foreign policy appears to reflect its culture of human rights.
The government incorporates human rights in Swedish development cooperation, encouraging greater respect for human rights in developing
countries.107
The National Programme Officer for Governance at the Embassy of
Sweden highlighted the work of the Swedish government in Zambia through
its development wing, the Swedish International Development Agency
102

The manskligarattigheter was launched in 2002 and also includes Swedish reports to
various human rights treaty bodies, including the Human Rights Committee and
concluding observations. Concluding Observations of the Human Rights Committee
on Sweden, http://www2.ohchr.org/english/bodies/hrc/hrcs95.htm (accessed 10 May
2011).

103

A National Human Rights Action Plan - A Summary (Written Communication Skr
2001/02:83) http://www2.ohchr.org/english/issues/plan_actions/docs/swedish.pdf
(accessed 2 May 2011).

104

A National Action Plan for Human Rights 2006-2009 74, http://www2.ohchr.org/
english/issues/plan_actions/docs/Swedish2.pdf (accessed 5 May 2011).
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n 103 above.

106

As above.
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Ministry of Foreign Affairs Sweden Change for freedom. Policy for democratic development
and human rights in Swedish Development Co-operation, 2010-2014 (2010) 6.
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(SIDA). She highlighted that human rights is a component of SIDA’s work.
SIDA incorporates human rights in its work, although it does not always
implement human rights directly, but through projects; for instance with
regard to the right to health, SIDA provides funds for the payment of salaries
of health workers and assists in technical capacity building.108
The programme officer also highlighted that SIDA was working with the
Human Rights Commission of Zambia to set up a Children’s Ombudsman.109
This is akin to the Office of the Children’s Ombudsman that exists in Sweden.
The programme officer highlighted that this emphasis on human rights in
foreign policy such as development co-operation reflects the human rights
culture in Sweden. She said that ‘[i]t’s a positive aspect that incorporates in
their foreign policy issues that they believe in and practice at home’.110
Sweden’s human rights obligations are scrutinised in several different
international fora and criticism has been levelled against Sweden with regard
to its human rights record.111 The Swedish government carefully follows up
criticism regarding human rights commitments.112 Accordingly, the Swedish
Ambassador to Zambia noted that international conventions are harmonised
and reflected in daily life in Sweden.113
In a submission on national initiatives on human rights education, Sweden
reported that human rights are taught in schools at all levels and related
materials as well as free internet access is made available.114 It highlighted
that the Raoul Wallenberg Institute of Human Rights and Humanitarian
Law has a compulsory course in human rights.115 Sweden also reported that
human rights publications are widely disseminated and training materials
for teachers has been developed.116
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Interview with Njavwa Nkandu, National Programme Officer for Governance, Embassy
of Sweden, Lusaka on 26 May 2011.
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As above.
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As above.
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n 103 above.
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Niemi (n 95 above).
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Interview with Marie Andersson de Frutos, Ambassador, Embassy of Sweden, Lusaka
on 30 May 2011.

114

Summary of National Initiatives undertaken within the Decade for Human Rights
Education (1995-2004), Sweden, http://www2.ohchr.org/english/issues/education/
training/initiatives.htm (accessed 12 April 2011).

115

As above.

116

As above.
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5 Education and human rights
Education means different things to different people and has various levels,
ranging from pre-school through to university, including formal and informal
education. This paper has focused on human rights education so as not to
limit learning to an academic setting.
The right to education is a highly powerful concept.117 Many international
human rights instruments contain provisions on the right to education and in
some cases these instruments have been domesticated in various countries
throughout Africa.118 The realisation of the right to education can be used to
enhance human rights knowledge in African societies.119
International human rights law provides safeguards to prevent the abuse
of the right to education and guidance to fulfil the right. Human rights also
provide a legal framework within which it is possible to identify obligations,
duty bearers and rights holders; recognise obstacles to, denials and violations;
articulate strategies that respond to universal obligations, while providing
for specialist interventions where rights are most at risk.120
The provision of education should not be limited to the government but
can be the responsibility of businesses and legal entities, communities and
faith-based organisations, according to minimum standards and with respect
for the principles of non-discrimination, equal opportunity and participation.121 Human rights education is the bridge between human rights law and
education. The right to education contains four elements: availability,
accessibility, acceptability and adaptability.122 These elements enable a
flexible approach to education about human rights for educators while
ensuring the fulfilment of the right to education.
117

A Melchiorre ‘The missing link: Using the dynamics of human rights advocacy to
enhance gender equality in education for girls and women in situations of extreme
poverty’ 17-20 May 2010 http://right-to-education.org/sites/r2e.gn.apc.org/files/
The%20missing%20link.pdf (accessed 10 May 2011).
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Melchiorre (n 117 above). The Universal Declaration, the International Covenant on
Economic, Social and Cultural Rights, the International Covenant on Civil and Political
Rights, the Convention on the Elimination of All Forms of Discrimination Against
Women and the Convention on the Rights of the Child.
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Melchiorre (n 117 above).
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As above.
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As above.
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General Comment 13 of the UN Committee on Economic, Social and Cultural Rights
http://www2.ohchr.org/english/issues/education/rapporteur/index.htm (accessed 14
March 2011).
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While poverty may be an obstacle to access to education for children,
youth and adults, the flexibility of human rights education allows the
dissemination of human rights knowledge through informal mechanisms
such as play groups or drama for children or training and workshops for
youth and adults. There is no need for a classroom. It is an informal setting
that allows for participation with the use of various approaches123 and can
occur in any or various languages provided participants can understand and
articulate themselves in the chosen language(s). Other informal mechanisms
include radio124 and the internet.
Education benefits individuals and society. Good quality education is
among the most powerful instruments known to reduce inequality and
poverty. It is the key to creating, applying and spreading knowledge and is
fundamental for the construction of democratic societies.125
Human rights education allows for the adaptation of the learning material
and method to the target group. This creates a environment conducive to
learning regardless of the age, literacy and academic level of the target group.
It also enables the structuring of information contained in international
human rights law, into simpler forms without the exclusive specialist language.
Law is important and necessary, but it is an insufficient means of realising
rights and improving people’s lives.126 Viljoen contends that international
human rights law is reactive to human rights violations with the process
being adversarial in nature, with courts or quasi-judicial bodies conducting
investigations, assigning responsibility and granting a remedy.127 A judicial
setting does not allow for the consideration of the social, political or cultural
factors in human rights violations. Human rights cases or communications
do not address prevention of human rights violations or systemic causes of
violations.128 Human rights law in the form of legislation has further
weaknesses, such as inaccessibility. Often only those specially trained – for
instance, lawyers or researchers – know of the existence of the legislation
(national or international). The majority of the population, especially those
123

Benedek (n 3 above).
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L Bird ‘Getting education out of the box’ Education in emergencies: Learning for a
peaceful future’ Forced Migration Review 22 January 2005 22.
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World Bank ‘Education and Development’ http://web.worldbank.org/WBSITE/
EXTERNAL/TOPICS/EXTEDUCATION/0,contentMDK.html (accessed 10 May
2011).
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F Viljoen International human rights law in Africa (2007) 43.
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As above.
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Viljoen (n 126 above) 43.
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in need of the law’s protection, do not know of its existence or have vague
notions about it and how to access it.129
Additionally, while the existence of human rights legislation entrenches
human rights and provides remedies for violations – hearts and minds cannot
be legislated130 – certain violations, for instance harmful cultural practices
or discrimination based on sex, class or race, need more than laws to address
them and education would be a key factor because it allows open and honest
discussions and the dissemination of information that counters negative
beliefs.
Human rights within the context of law are viewed as too expensive for
indigent sections of the population, ranging from steep lawyer’s fees and
expensive textbooks to costly court procedures. Human rights education
provides a relatively more inexpensive alternative.
An inter-disciplinary approach to human rights is inevitable because
human rights law alone will continue to be largely ineffective.
The Japanese approach to Dowa education is a model example of the use
of education to enhance human rights. It highlights how civil society can use
education to advance human rights. It also highlights co-operation between
the government, civil society and individuals in the promotion and protection
of human rights.
The Swedish approach underscores government efforts at advancing
human rights and guaranteeing their protection. Apart from ensuring the
inclusion of human rights in school curricula, the government provides
human rights information through various offices and on the internet through
its human rights website.
In both countries, various approaches to education are used comprehensively to promote and consequently protect the human rights of the
population. Individuals, educators, civil society and governments in Africa
can use the various approaches taken in Japan and Sweden to create a sense
of ownership of human rights within Africa, by incorporating human rights
learning from an early age and including informal methods of human rights
learning, human rights law loses its exclusivity and creates an active citizenry.
129

A focus group discussion with male and female refugees based in Lusaka on 5 May
2011 revealed that many of them do not know of the existence of the 1951 UN
Convention Relating to the Status of Refugees and the 1969 OAU Convention Governing
Specific Aspects of Refugees in Africa. While a few refugees were aware of the existence
of these documents, they did not know the contents and their rights contained therein.
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‘Women in the Gulf: A little bit like the rest of the world’ http://www.muslimwomen
news.com/n.php?nid=6312 (accessed 12 May 2011).
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6 Conclusion and recommendations
The right to education is an important and empowering right. It enables
beneficiaries to enjoy other rights and facilitates the fight against poverty
and the establishment of democratic societies. This right is especially
important in Africa where human rights violations occur regularly but human
rights are considered to be the preserve of lawyers.
In recognition of the importance of the right to education, the United
Nations held a human rights conference in 1993 from which an action plan
on the promotion and protection of human rights through education was
produced. The UN realised the significant impact that education about
human rights could have in advancing human rights the world over and
created a definition of human rights education as well as a Human Rights
Plan of Action to guide member states in the implementation of human
rights education. Japan and Sweden are two member states of the UN that
are implementing human rights education.
Human rights education allows the use of education as a complement to
human rights law; advancing human rights to larger segments of the population
that human rights law often does not reach.
The Buraku people of Japan face discrimination and have a lower status
economically and socially in Japan. To resolve the problems created by this
discrimination, the government and civil society have used a programme
called Dowa education in which Japanese society is educated about Buraku
issues and the historical discrimination against Burakumin. Dowa education
occurs formally through the Japanese school system as well as informally
through training, short courses, media programmes and community
outreach. Dowa education has led to improvements in the treatment of
Burakumin in Japanese society.
The Swedish government has incorporated human rights education in its
school system from pre-school through to college and university level. Civil
servants and government officials are expected to apply human rights in
their daily work and human rights information is made available to the
population. The government especially established a government operated
human rights website to promote human rights. The culture of human rights
is such a core concept to the Swedish government that it incorporates it in its
foreign policy.
Human rights education as envisaged by the UN allows for the dissemination of human rights information using various methods and
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approaches. This enables human rights knowledge to be transmitted to various
segments of the population, instilling a human rights culture in all people
regardless of age, education level and location. Human rights education can
occur formally in the school system or informally through trainings,
workshops, community outreach, television programmes and radio – this
fulfils the definition of human rights education.
A number of recommendations flow from the insights arrived at in this
paper: Educators at university, regardless of academic discipline, should
incorporate human rights and adapt it to their courses and research work.
Human rights lawyers should interact often with educators of various
disciplines and levels in order to share knowledge on how to advance human
rights in a complementary manner. Educators at all levels, that is, pre-school,
primary, secondary, college, university, should advocate for the inclusion of
human rights into curricula adapted to the learning needs of the beneficiaries.
Educators should co-operate with governments and non-governmental
organisations to facilitate the dissemination of human rights information
and knowledge. They should encourage and participate in human rights
training of civil servants, government officials and private businesses as
these target groups deal with members of the public often. Educators should
get involved in the development of their government’s national human rights
action plan so as to ensure that education policies incorporate human rights
and ensure that such education policies are implemented.

PART II
HUMAN RIGHTS,
NARRATIVES AND REPRESENTATION

Chapter 9

The role of personal narratives in Egypt’s
2011 Spring Revolution
Rebecca Wright

Summary
Events in North Africa in the early months of 2011 highlighted the
important role that personal narratives can play in shaping the discourse
of human rights and in providing momentum for revolutionary change.
Combined with the power of modern media, personal stories helped to
shape a social conscience and encouraged demonstrators to take to the
streets. These narratives not only recorded abuses but also played an
active role in achieving justice and reform. This paper highlights the role
of personal narratives in shaping the human rights discourse during the
‘18-Day Revolution’ in Egypt. It looks at the way in which the circulation
of life stories, both online and in the streets, can give substance to human
rights law. The paper also discusses the practical importance of personal
narrative in any human rights litigation strategy. The type of story that
one tells about human rights victims, and the extent to which one can
articulate this story within society, is critical to any legal case and, indeed,
can often empower an individual to an extent rarely achieved through
litigation alone.

1 Introduction
Human rights must be theorised in a way that privileges stories and lived
experiences of individuals and peoples. It is as these stories are personally
engaged with, reflected upon and lived out by becoming part of our lives
that we are most likely to find the resources to respect others.
— A Langlois The politics of justice and human rights1

1

Quoted in K Schaffer & S Smith Human rights and narrated lives: The ethics of recognition
(2004) 223.
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Behind all law is someone’s story – someone whose blood, if you read
closely, leaks through the lines.
— C MacKinnon Are women human?2

In early 2011, Egypt was energised with personal narratives of the momentous Spring Revolution that ousted President Hosni Mubarak. At every
coffee shop and social gathering, and in every taxi cab and shop front,
Egyptians were eager to share their experiences of the mass demonstrations
of January and February 2011. Some described their time in prison where
they made new friends and attempted to avoid the notorious brutality of the
Egyptian police. Others recounted how it felt to participate in the first
political demonstration of their lives and to sleep, eat and sing with strangers
in Tahrir Square. All these story tellers were motivated by one overriding
impulse: to weave their personal stories into the broader, historical narrative
of the Spring Revolution; to put their personal stamp on history; and to draw
history itself into their own life stories.
One striking element of many of the personal accounts that I heard in
Cairo between February and June 2011 was the extent to which they
expressed a foundational principle underpinning all human rights law: the
‘recognition of the inherent dignity and of the equal and inalienable rights of
all members of the human family’.3 One taxi driver, for example, told me: ‘I
have a right to work and feed my family. Mubarak and his cronies are no
better than anyone else. I am also a human being and I deserve to live with
my head held high’.4 Another shopkeeper described the endemic use of
torture and police brutality during Mubarak’s regime that had affected every
strata of society. ‘A president cannot run a country with brute force and
expect his people not to revolt. We were tired. Everyone reaches a point
when you no longer have a choice but to demand your rights. We could not
be brutalised any more’.5
This paper explores the ways in which the personal narratives that were
fashioned and circulated in Egypt in the months preceding January 2011
helped to generate an environment that was ripe for revolution. Certain
sections of society – particularly the tech-savvy youth with connections to
2

CA MacKinnon Are women human? And other international dialogues (2006) 141.

3

Preamble Universal Declaration of Human Rights.

4

Interview with M Bagdi, Cairo taxi driver, on 12 April 2011.

5

Interview with M Hanna, Cairo taxi driver, on 1 May 2011.
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Google – consciously aimed to raise awareness of human rights abuses
through the use of personal narrative. This was most evident on a Facebook
page called ‘We are all Khaled Said’, a site established in June 2010 after
Khaled Said had been beaten to death in Alexandria by police officers. The
personal narratives that helped to generate change in Egypt, however, were
not always consciously created and publicised. In addition to the
technological activities, there was also a more spontaneous daily exchange
of stories in face-to-face interactions on the street that vocalised individuals’
personal suffering and anger. Both types of exchange helped to undermine
Mubarak’s official narratives of Egypt as a land of glory and prosperity.
But how exactly does this observation about the role of personal narrative
in the revolutionary events in Egypt contribute to the field of human rights
and human rights law? A legalistic perspective on human rights may be too
restrictive. Certainly, in Egypt, the promotion of human rights was better
achieved by branching out from a purely legal perspective and by engaging
with multiple approaches to the concept of human rights and to the quest to
achieve justice and equality.
In addition to emphasising the benefits of a multi-faceted approach to
human rights, an analysis of the ways in which personal narratives have
been constructed and disseminated in Egypt over the last year is also a
reminder of the fluid nature of personal narrative. As a human rights lawyer,
it is easy to become convinced that the legal representation of a victim’s
experiences is pure fact, with little distortion from reality. However, when
we consider that the act of remembering and crafting a person’s narrative
always involves a degree of distortion and manipulation, we are reminded
of the ethical complexities of human rights work. Lawyers should always
keep in mind that they are speaking on behalf of someone else and should be
sensitive to the power dynamics generated by that act.
By acknowledging that one person’s, or one community’s, story can be
told from multiple perspectives, human rights lawyers can consider practical
ways to avoid the potentially limiting effect of legal interpretations of victims’
lives. If victims wish their stories to be told and to gain publicity for abuses,
lawyers should ideally develop litigation strategies that extend beyond the
act of legal representation. They can link up with bloggers, artists, film
makers and poets so that different aspects of victims’ lives and identities are
captured. Such collaboration has multiple benefits, including the fact that
victims’ stories are not ‘trapped’ into linear, legalistic narratives constructed
solely around international human rights principles.
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In addition, by tapping into the personal narratives that are being
circulated within a society, and by remaining aware of the perspectives and
sympathies generated by those narratives, human rights lawyers can become
more effective advocates for their clients. They can better gauge the public
mood and therefore make a more informed decision about whether and
when a case should be brought. If lawyers simply remain in their offices,
guided only by the principles contained in human rights treaties, and if they
fail to submerge themselves in the narratives circulating online and in other
public spaces, they are less likely to achieve the type of societal reform that
might otherwise be possible.
In order to examine these ideas in more detail, this paper begins in section
2 by outlining some of the ways that personal narratives and human rights
have recently been linked by academics and practitioners. Section 3 then
provides a brief overview of Egypt’s Spring Revolution. Section 4 describes
the types of personal narratives that were generated and disseminated in the
months leading up to the Revolution and considers how they helped to create
a climate for change. Section 5 finally reflects on the practical lessons that
human rights lawyers can take from literary perspectives and the intersection
between life writing and human rights discourse.

2 Personal narrative and human rights: An overview
Anyone who works in the field of human rights is intricately connected
with personal narratives. Whether working as a lawyer, doctor, aid provider
or activist, human rights work necessarily requires an engagement with the
stories of people who are suffering: As Dawes has stated: ‘Human rights
work is, at its heart, a matter of story telling.’6 In order to appeal for justice,
funding or political and legal reform, it is almost always beneficial to
publicise personal narratives of hardship to prove the need for intervention
and change.
Over the last decade, a number of articles and books have explored the
interconnection between human rights and literature. Much of the analysis
has focused on the ways in which life writing can provide a driving force for
raising awareness and demanding justice. In Human rights and narrated lives,
for example, Schaffer and Smith describe an ‘ethics of recognition’ generated
6
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by stories of suffering and injustice.7 They describe how personal narratives
can cross geographic and cultural barriers and can link people across the
world to take action to fight human rights abuses. The stories can also provide
a powerful challenge to state-controlled versions of history and politics
because the narratives ‘intervene in the public sphere, contesting social
norms, exposing the fictions of official history’.8 Similarly, books such as
Nance’s Can literature promote justice?,9 Hunt’s Inventing human rights10 and
Slaughter’s Human rights, inc11 emphasise the ways in which narratives impact
and shape human rights law and activism.
These and other similar studies highlight that multiple types of narrative
can recount victims’ stories. If a person’s story is told in a poem or an article
or even in a photograph, the audience receives a different impression of that
individual and can better identify with him or her. This, in turn, influences
the way that a person’s rights are respected and the types of actions that
might be taken to address human rights abuses. Winning a court case is not
the only way to guarantee the rights contained in international human rights
treaties. A person’s right to be heard or right to be free from arbitrary
detention, for example, might be better promoted and protected through
publicity campaigns on the internet rather than through a lengthy court case.
In addition to diversifying the ways to potentially promote and protect
human rights, the application of literary theory to the field of human rights
also reminds us of some of the ethical problems that arise whenever we
choose to represent another person’s experiences – whether through a legal
brief or in a piece of literature. In his essay ‘Human rights in literature’,
Dawes pinpoints five paradoxes that can be identified through a literary
study of the human rights regime. His observations neatly summarise some
of the key problems for human rights practitioners who are engaged in
creating and transmitting the personal narratives of victims.12
First, the paradox of beauty: Aesthetics and aesthetic experience promote
human dignity, but also cloak ideologies that diminish human dignity.
7
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8
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Second, the paradox of truth: Human rights work grounds itself in the idea
of truth, but what counts as truth is not grounded. Third, the paradox of
description: Language liberates us from coercion by creating protective
boundaries, but these boundaries also imprison and constrain us. Fourth,
the paradox of suffering: The use of individual narratives depicting inhumane
treatment is important in supporting the human rights regime, which in the
long run may limit suffering, but hat such narratives may cause further
suffering for the victim whose story is told. Fifth, the paradox of witnessing:
Speaking for others is both a way of rescuing and usurping the other’s voice.
Lawyers engaged in the process of composing legal briefs often include
descriptions of victims’ lives, writing personal narratives that are constructed
in a manner that aims to prove a human rights violation. Human rights
lawyers, who are generally focused on creating compelling legal arguments
and winning justice for their clients, do not necessarily consider the ways in
which they are ‘usurping’ the victims’ voices or restricting their clients’
experiences through the legal narrative. Literary theorists, however, provide
an important reminder to human rights lawyers about the types of ethical
complexities that should always be considered whenever anyone is engaged
in the construction of another person’s life narrative.
For example, when lawyers turn to the humanities and to the types of
criticism produced by this academic field, they are reminded that every
time they fashion a narrative – even one that involves human rights law –
they are consciously constructing a version of a particular life that involves
prioritising certain elements while overlooking others. As Goodall has
argued, any personal narrative that is created to draw attention to human
rights abuses should best be seen as being in a conversation, often multivocal and always dynamic, in which experiences must be retold in contexts
which demand that narrators choose from among highly-selective genres,
and in which these elicited public testimonies are then repackaged and
circulated far beyond the control of the individual narrators either by
advocacy organisations, or the media, or by opponents.13
Over the last year, events in Egypt have provided a powerful reminder of
the ways in which life narratives can be packaged and distributed in order to
promote justice and equality – key goals of the international human rights
movement. As described in detail in section 4 of this paper, these narratives
were only loosely linked to international human rights law and there were
13
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certainly no direct references to treaty articles. Instead, narratives were
constructed that took individual examples of suffering and made them into
a rallying call for action and outrage. One individual in particular – Khaled
Said – was transformed into a symbol to represent the vulnerability of all
Egyptians at the hands of Mubarak’s brutal police and security forces. This
multi-faceted and widely-circulated story raised public anger and awareness
in a manner that could not have been achieved through legal action alone.

3 Egypt’s Spring Revolution: A brief timeline
The event that marks the beginning of the 2011 revolutionary upheavals in
North Africa was when, on 17 December 2010, Tunisian street vendor
Mohamed Bouazizi set himself alight. Bouazizi took this action after his
goods were confiscated by a local police officer. Protests began in Tunisia
within hours of Bouazizi’s act of self-immolation. When Bouazizi died in
hospital on 4 January 2011, the protests became so intense that President
Zine El Abidine Ben Ali was forced to flee the country, ending his 23-year
period in power.
Three weeks after Bouazizi’s death, on 25 January, Egyptians took to the
streets chanting ash-sha’ab yureed isqaat an-nizam (‘The people want the fall
of the regime’). There was, as documented by numerous newspapers and
media outlets, an incredible swelling of peaceful demonstrators who braved
teargas and water cannons across Egypt.14 The day was labelled a ‘Day of
Rage’ and, with conscious irony, was held on the same date as Egypt’s national
holiday to commemorate the police forces.
From 25 January to 11 February – a period that is now known as the ‘18Day Revolution’ – protests continued in the streets. During these protests,
approximately 846 people died and 6 467 were injured.15 On 27 January, the
14

See, eg, ‘The truth behind the Egyptian Revolution 2011. Protesters singing’ YouTube
4 February 2011, http://www.youtube.com/watch?v=gPhj5XnPjaU (accessed 21 May
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May 2011); ‘The most amazing video on the internet #Egypt #jan25’ YouTube posted
27 January 2011, http://www.youtube.com/watch?v=ThvBJMzmSZI&feature=related
(accessed 21 May 2011).

15

International Federation for Human Rights (FIDH) ‘The price of hope: Human rights
abuses during the Egyptian revolution’ (17 May 2011).

196

Chapter 9

government interfered with Facebook, Twitter and BlackBerry messenger
services. By Friday 28 January, leading up to morning prayers, internet and
mobile phone users reported major disruptions to services that continued
for the next few days. Demonstrations and state violence continued on a
massive scale. It was only on 11 February that President Hosni Mubarak
eventually stepped down, handing over power to the army and ending his
30-year presidency.

4 The role of personal narratives in Egypt’s
2011 Spring Revolution
When Mohamed Bouazizi set himself alight in Tunisia, his life story was
quickly circulated and retold across the world. In Egypt, this personal
narrative resonated with a particularly powerful and immediate effect. The
impact was so strong, partly because of the way in which similar personal
narratives were already in circulation. As a result, Bouazizi’s individual
story could be linked into a wider narrative of injustice and suffering shared
by millions of Egyptian citizens.
This section will describe some of the ways in which personal narratives
were constructed and circulated in Egypt in the months leading up to
Bouazizi’s death. It will look at two particular arenas: (1) social networking
sites; and (2) urban spaces. The section will then look briefly at the ways in
which the fashioning and shaping of life stories continued in postrevolutionary Egypt into the summer of 2011.
4.1 Personal narratives and social networking sites
Much of the impetus for the 18-Day Revolution in Egypt was generated by
a team of highly tech-savvy individuals who, they admit, had been
consciously planning a revolution.16 One of the most high-profile of these
individuals was Wael Ghonim, a marketing executive at Google. In an
interview with CNN, he referred to the uprisings in Egypt as ‘Revolution

16

The Mubarak regime foolishly underestimated the power of the internet generation.
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2.0’ and said that there had been active efforts to plan an uprising.17 One
central aspect of these efforts involved the creation and dissemination of
personal narratives and, in particular, the story of Khaled Said.
Khaled Said was a 28 year-old Egyptian man who was killed in Alexandria
on 6 June 2010 by Egyptian police officers. He had been sitting in a cyber
café when two officers arrested him. The police then beat Said to death.
When Said’s family visited the morgue to identify his body, Said’s brother
took a photograph of the disfigured corpse on his mobile phone. This image
was then posted online, leading to widespread public demonstrations18 and
tributes to his life.19
Wael Ghonim was one of thousands of Egyptians who saw the photograph
of Said’s disfigured face. In response, he created a Facebook page in Arabic
entitled ßáäÇ ÎÇáÏ ÓÚíÏ (‘We are all Khaled Said’).20 Shortly afterwards, an
English version of this page was also created in order to spread the message
amongst the international audience. The power and influence of this page
was subsequently widely acknowledged: One Egyptian man even named his
daughter ‘Facebook’ after Mubarak resigned in order to commemorate the
impact of the social networking site.21
The ‘We are all Khaled Said’ Facebook group is very much about
witnessing human rights abuses first-hand. The role of personal narrative is
critical. The very title of the website points to the important intersection
between personal narrative and human rights. The creators of the page
purposefully chose to take the narrative of Said’s final moments – when he
was brutally beaten to death by Egyptian police – and to demonstrate how it
could represent the experiences of any Egyptian. Said was described on the
page in the following way: ‘A 28 years [sic] old Egyptian who was tortured
17
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and killed by two policemen in the street where he lived in Alexandria,
Egypt. Khaled’s death further exposed the Egyptian police brutality and
their systematic torture of Egyptians. Khaled died, but many Egyptians
have become alive where his picture has now become the symbol of
Egyptians’ struggle for their rights and freedom’.22 ‘We are all Khaled Said’
points to the universality of human rights and illustrates how the right to life
and the right to be free from torture and arbitrary arrest are rights shared by
us all. The Facebook group administrators therefore took a fundamental
premise of human rights treaties and shaped it into a format that was
accessible and powerfully immediate.
Over the next few months, other narratives of brutality and arbitrary
killings were added to this page. For example, there were postings about the
death of Mostafa Atteya, who was kicked to death by police in Alexandria
on 8 December 2010.23 On 7 January 2011, a post was submitted that
described the death of Elsayed Belal who had been arrested at the New Year
and tortured to death by Egypt’s notoriously brutal (and now disbanded)
State Security Investigations Service.24 The post included photographs of
Belal shortly after his death and also a photograph of him with his young
son.
The accounts of the men who were killed are extremely personal and
were designed to elicit empathy. The page’s administrator (who remained
anonymous for months after the Revolution but who has now been revealed
as Mohamed Ibrahim Mostafa) appealed directly to readers, demanding
that they engage with the injustice and consider the devastating effects on the
victims’ family members. On 10 January 2011, for example, the administrator
posted a photograph of Elsayed Belal’s mother and wrote:25
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A mother who had to wake one day to the nightmare of her son being
killed by torture by the very people who should protect him. A mother
who is still living the nightmare of police threats to arrest her other son,
Elsayed’s twin brother, if she doesn’t give away her right of asking for
justice for her son. Can you feel her feelings now? What would you do if
you were in her place? What would you say to her if you meet her now?

Two days later, the administrator appealed to readers again, demanding that
they emotionally identify with Belal’s son:26
The son of Elsayed Belal who lost his father is less than two years old.
He will grow up as an orphan because his father was tortured to death by
the Egyptian police. One day he will ask why my father was killed and
who killed him. This boy must see justice. Injustice breads [sic] extremism
and terrorism.

In addition to creating personal narratives that both personalised and
universalised the concept of human rights, the Facebook page also used the
individual accounts of brutality as a rousing call for action. Khaled Said
was, for example, linked to popular figures in film and literature who inspired
citizens to take control of their destiny and fight corruption and greed. One
video that was uploaded to the site was called ‘Khaled for Vendetta’, which
mixed images of Said and Arabic music with the rallying call for action
contained in the popular Hollywood film ‘V for Vendetta’.27 The extract
taken from ‘V for Vendetta’ emphasised the power of words and perception,
drawing attention to the struggle in all societies over narrative representation:28
While the truncheon may be used in lieu of conversation, words will
always retain their power. Words offer the means to meaning, and for
those who will listen, the enunciation of truth. And the truth is – there is
something terribly wrong with this country, isn’t there? Cruelty and
injustice, intolerance, repression.

The extract of the film that was posted on ‘We are all Khaled Said’ goes on
to describe how a leader had taken over society – a leader who ‘promised

26
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you order, he promised you peace. And all he demanded in return was your
silent, obedient consent’. As a result, the people forgot a crucial truth: that
‘fairness, justice and freedom are more than words – they are perspectives’.29
The creators of the Khaled Said Facebook page clearly took the message
from ‘V for Vendetta’ to heart. They were determined to alter the perceptions
of the Egyptian people and to stop the silent consent to Mubarak’s brutality
and oppression. They circulated the personal narratives of people who had
died at the hands of the Egyptian police and security forces, refusing to
allow their stories to go unnoticed. They challenged the Egyptian
government’s version of these men’s personal narratives – that they were
drug dealers or tax evaders – and made them instead into heroes of the
Egyptian people’s struggle against oppression.
The call for action became more urgent after Bouazizi’s death. As protests
began to gain momentum in Tunisia, the administrator of the Khaled Said
page universalised the injustice suffered by victims. On 11 January 2011,
the administrator posted:30
Human Rights have no boundaries, no borders and no races. All humans
have the same equal human rights. Our human rights campaign also has
no boundaries. We are following what is currently happening to our
brothers and sisters in Tunisia and Algeria. The police there is opening
fire, live ammunition, on unarmed protesters. Tens are reported killed. To
all Algerians and Tunisians: Our hearts and thoughts are with you.

On 15 January, the administrator pointed out that the police in Tunisia were
no different from the police in Egypt and then, shortly afterwards, the first
call for protest was posted:
Activists from all over Egypt have now agreed to make 25th January, the
day to start Egyptians’ peaceful uprising against torture, poverty,
corruption and unemployment in Egypt. Stand up for your rights Egyptians.
To our International friends: Support us please in every possible way to
make this day a success. 25th January is the official Egyptian Police Day
(in which they celeberate [sic] torturing us). Do you want to be part of
change in Egypt? & help creating it?

29
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In the build-up to the protests, the Facebook page continued to emphasise
the importance of recording events and ensuring that the protestors and
citizens were in control of the narratives that emerged. The administrator,
for example, on 19 January stated:
On the 25th January, Egyptian protesters will carry their cameras as their
weapons. They will use cameras to capture every policeman who will
attack peaceful protesters … [and then we will] show it to the world.
Have you got your camera ready?

The protests arranged for 25 January were held in the name of Khaled Said,
ensuring that the personal narrative of this young man underpinned the events.
Images of Khaled Said were displayed during these demonstrations so that
the power of personal narrative continued throughout the 18-day
revolutionary period.31
4.2 The circulation of personal narratives in urban spaces
While the dissemination of personal narratives on social networking sites
undoubtedly played a critical role in creating the climate for revolutionary
change in Egypt, influential life narratives were also being circulated in
other fora. Indeed, while much focus has been placed on the role of technology
in the Egyptian Revolution, far less attention has been paid to the more
elusive and harder to capture narratives circulating in the urban spaces – in
taxis, tea shops and on the streets. Technology has the means to reach
thousands of otherwise disconnected citizens. However, the majority of the
individuals who were exposed to the personal narratives posted on the Khaled
Said Facebook page were young, educated people who had access to
computers. The personal narratives exchanged in spaces such as taxis or
microbuses would have reached a different and potentially far more
encompassing audience.
Of course, it is impossible now to document the stories that were being
exchanged in Egypt’s urban spaces over the last few years and, in particular,
in the weeks leading up to the Revolution. However, it is important to
remember that this space exists and would have had a powerful influence on
Egyptian people’s attitudes and outlook. Certainly, over the last four years I
have spent in Egypt, I have sensed a growing outrage amongst the taxi drivers
31
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who have transported me around Cairo. Angry about basic food prices and
the regulation of driving permits, they have challenged the propaganda
disseminated by Mubarak that portrayed Egypt as a land of prosperity and a
state worthy of national pride.
The types of conversations that were being exchanged in taxis across
Cairo were captured in a novel published in 2007 by Al Khamissi. This bestselling book, Taxi, presents 58 fictional dialogues with Egyptian taxi drivers.
Although the conversations are not stridently subversive and are generally
humorous accounts of daily life in Egypt, they still address critical themes
such as poverty, politics and censorship. Amongst the jokes and descriptions
of daily irritations, there are certain lines in the book that touch on the
importance of narrative control. In one story, for example, the taxi driver
describes the farce of being forced to wear seat belts that do not work and the
ways in which the police demanded bribes when a seat belt was not worn.
He finishes his account by declaring: ‘We live a lie and believe it. The
government’s only role is to check that we believe the lie, don’t you think?’32
This type of statement mirrors the speech from ‘V for Vendetta’ posted on
the Khaled Said Facebook page. It underscores the ways in which narratives
about individuals and society as a whole – narratives that include the state of
human rights protection in a country – are generally contested areas that
should be questioned and challenged.
The personal stories told by taxi drivers are a far cry from the neat,
polished stories of human rights abuses that are generally told in legal briefs
challenging human rights abuses. Of course, the truthfulness of these
discourses is inevitably variable: One of the merits of a well-conducted
legal process is that it will take a properly skeptical attitude to what people
claim to be the truth and will test individuals’ versions of events. Yet, even
if the ‘taxi cab’ narratives sometimes distort ‘the truth’, they can contain a
message of outrage based on genuine abuses and injustice. The narratives
that are exchanged in urban spaces give life to the rights contained in
international human rights treaties. Emotional stories of starving families,
of sons who have been locked away without charge, of young men’s inability
to marry because they have nowhere to live and no means to make money;
all these narratives speak of basic human rights abuses. As they are circulated,
identified with and acknowledged throughout a society, they can slowly
drive citizens to demand change.
32
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The powerful effect of this exchange of personal experience within urban
spaces has been analysed in detail by Bayat. In his book Life as politics: How
ordinary people change the Middle East, he describes a form of political protest
that involves small, daily interactions between ‘millions of non-collective
actors, carried out in the main squares, back streets, court houses, or
communities’.33 In repressive societies such as Mubarak’s Egypt, it is
generally impossible for citizens to gather in large numbers to publicly
demonstrate their grievances: Before the 18-Day Revolution, any form of
demonstration in Egypt was unusual, limited in numbers and, generally,
brutally repressed by the government. As a result, Bayat argues that an
important form of resistance in these societies is a type of ‘street politics’
where state control and repression are challenged through ‘shared practices
of large numbers of ordinary people’ who are not officially united under an
ideology or leader.34
The exchange of opinions, the refusal to wear a hijab, or the insistence to
sell goods on the street despite laws banning informal trade, all these actions
are conducted within urban spaces and can create a powerful source of
challenge. As Bayat explains:35
Streets, as spaces of flow and movement, are not only where people
express grievances, but also where they forge identities, enlarge solidarities,
and extend their protest beyond their immediate circles to include the
unknown, the strangers. Here streets serve as a medium through which
strangers or casual passers-by are able to establish latent communication
with one another by recognising their mutual interests and shared
sentiments.

The exchange of personal narratives in the period leading up to the Spring
Revolution was an important form of protest in the streets of Cairo. The
telling of stories about hardship and repression helped to build solidarity
between people and to draw attention to the ongoing human rights abuses
that were widespread across Egypt. Individuals did not necessarily unite
under banners or clear articulations of international human rights principles.
Rather, they voiced their suffering and demanded their basic rights through
an organic form of self-expression that led ultimately to the unprecedented
public gatherings that demanded Mubarak’s resignation.
33
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4.3 Post-revolutionary personal narratives
Post-revolutionary Egypt continues to be buzzing with personal narratives
and perspectives of the events in January and February 2011. There is a
conscious effort to record the historical demonstrations, to weave a narrative
that is representative of individual experiences, yet also universal in scope.
Personal narratives of those who suffered are widely circulated
throughout Egypt. Images of the ‘Revolution martyrs’ are on multiple posters
and websites,36 and there are even T-shirts and badges emblazoned with
martyrs’ faces. Websites have been established to capture the first-hand images
and experiences of the Revolution, to ensure that the people have some
input into the narratives that are produced about the revolutionary events.
Such websites include ‘I am # Jan 25’, which contains photographs and
videos posted by people who were present during the January demonstrations,37 and ‘I am Tahrir’, which aims to capture the artwork from the
revolutionary period.38
In this way, the tech-savvy individuals who contributed so much to
promoting personal narratives for revolutionary change are continuing to
assert their control over the stories that are being told. They continue to use
and partner with the media – there was even a thank you posted on YouTube
for the international journalists who covered the revolutionary events39 – to
maintain their efforts to publicise post-revolutionary human rights abuses
through the personal stories of individuals.
How, ultimately, the Revolution will be shaped and recorded in history
waits to be seen. Multiple other fora will produce their versions of events,
including taxi drivers, street vendors, the Egyptian state, international
sources, religious and opposition groups. Corporate interests will also
inevitably play a role in developing narratives about the 18-Day Revolution:
There is already an iPhone application that aims ‘to give users a tour of the
major sites connected to the revolution in Egypt in January’.40 Another smart
36
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phone application also taps into the desire of Egyptians to express their
personal perspectives in a real time format and ‘offers a unique opportunity
for Egyptians everywhere to provide their collective and unfiltered opinion
on the hottest topics of the new Egypt’.41

5 Personal narratives and human rights litigation
Egypt’s 18-Day Revolution was underpinned by the multi-faceted production
and circulation of personal narratives. These narratives gave life to the human
rights abuses that were occurring daily across Egypt. They also serve as a
useful reminder of the problems and limitations associated with the life
stories constructed by lawyers, framed and shaped as they are by the
parameters of international human rights law.
As mentioned at the beginning of this paper, one of the benefits of applying
literary analysis to the field of human rights law is the way in which it
highlights the deliberate, selective processes that are involved in constructing
any narrative. The ways in which Khaled Said’s life and death were articulated
and distributed via Facebook pages and in powerful artwork and songs,
provides a reminder of the deliberate crafting that is often involved in
generating publicity for human rights victims.
For lawyers, this type of selective construction must necessarily be shaped
by the demands of a legal argument and by the need to show specific violations
of specific human rights. Lawyers take a life narrative and shape it to fit the
various articles contained in human rights treaties. Certainly, in my own
work as a human rights lawyer, when I ask a victim to describe their
experiences, to provide a narrative of their life, I immediately start selecting
the elements that prove a violation. If the wife of a person being held in
incommunicado detention starts telling me that she misses her husband and
that the children are suffering because they do not have their father to support
them, I think immediately of how this could demonstrate a violation of
article 18 (right to family life) of the African Charter on Human and Peoples’
Rights (African Charter). If a victim starts describing the way she was beaten
and starved in a police cell, I listen in terms of article 5 (right to be free from
torture) of the African Charter, while considering all the legally-defined
elements of torture.
41

‘Tahrir Square mobile app for smartphones supports democracy in Egypt’ 11 May 2011,
http://iphone.tmcnet.com/news/2011/05/11/5504714.htm (accessed 19 May 2011).
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Thus, as Schaffer and Smith have noted:42
Charged with the responsibility for interviewing claimants, rights
advocates in the field assume the status of ‘professionals’, coming from
elsewhere. Implicitly, this positioning makes professional activists the
objective arbiters of a rights claim and the claimant a victim and object of
fact finding. As ‘judges of narrative’ in the juridical sense, advocates are
enjoined to determine the truth value of the testimony they collect,
evidentiary testimony they cannot assume to be true.

Like any person involved in writing a narrative version of someone’s life,
lawyers question and assess people’s histories through a particular lens and
with a specific agenda.
Compared to other narrative forms, the language of human rights law is
linear and extremely individual-focused. By filtering a victim’s personal
narrative through the discourse of human rights law, multiple elements of a
person’s identity and experience are ignored. International human rights law
ultimately transforms ‘humanity into a juridical status, which precedes, rather
than follows and describes, all humans’. In other words, law aspires to call
into existence and to constitute ‘a human who would otherwise remain nonhuman’; it thereby risks ‘erasing all other humanities, not only in imposing
its particular vision of humanity but also, and more crucially, in erasing
their past existence before the law’s intervention’.43
It is easy for lawyers to forget that they are involved in a process that
deletes some elements of a personality and that, when they choose to represent
a victim, they will necessarily shape a personal narrative in terms of the
relatively rigid parameters of the law.
When I first heard about the death of Khaled Said, I began to neatly
package his life in terms of international human rights law. It was then both
moving and informative to witness the way in which Said’s life was
transformed into a multi-dimensional symbol, representing the way in which
human rights abuses were encroaching on every Egyptian’s life. The type of
personal narrative I would have presented in a legal brief about Said could
never have had the emotional resonance to persuade thousands of people
that ‘We are all Khaled Said’. Also, regardless of the rhetoric I might have

42

Schaffer & Smith (n 1 above) 36.

43

Dawes (n 6 above) 407 (quoting S Esmeir ‘On making dehumanisation possible’ (2006)
121: 5 PMLA 1544).
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included in any legal brief, it would not have been transmitted into homes or
in taxi cabs across Egypt, as was the case with the personal narratives
described in the body of this paper.
What lessons, then, can human rights lawyers take from this phenomenon?
Overall, there are two overarching lessons that could help to ensure that the
rights of an individual are effectively promoted and protected: First, in any
strategy to promote and protect human rights, it is best if multiple versions
of a victim’s narrative are produced. Human rights lawyers should therefore
work as much as possible with other creators of narrative, including bloggers,
artists, poets and journalists. Of course, this type of collaboration should
only occur if a victim wishes to publicise his or her story: Their story should
never be made public until they have been made fully aware of the negative
repercussions of publicity and are still willing to provide consent for their
story to be circulated. Telling the story of someone’s suffering can be a
dangerous business because it is impossible to predict how the story might
be received. In addition, once a story is told it can never be retracted from
the public realm. These complexities should be made clear to victims before
any narratives are written and distributed.
If multiple versions of a victim’s personal story are produced, it is more
likely that the impact will be greater and that steps are taken to address the
human rights abuses. Almost as important, however, is the fact that a multidimensional approach to the process of telling an individual’s story will
allow that person to express a greater range of his or her personality and life
experiences. As mentioned above, when I interview victims about their life
and the injustice done to them, I consciously craft a linear narrative that
emphasises the person’s status as a victim and pushes for legal redress.
However, this is only one aspect of any individual’s identity and by writing
these types of narratives, there is a risk that the person feels branded as a
victim and trapped in a legalistic story of suffering. Other elements of a
person’s identity can be better captured through photographs, blog entries,
poems or articles. These genres are less linear and are not restricted by legal
definitions or precedent. Thus, it is possible for these narrative forms to
capture a more nuanced and multi-faceted version of a person’s identity.
A second lesson that can be learned from looking at the widespread
production of personal narratives is the benefit of remaining attuned to the
types of stories being exchanged in a society, whether on the street or on the
internet. If human rights lawyers are aware of the various narratives
addressing experiences of suffering and injustice, then they can plan a strategic
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litigation campaign that is not simply restricted to the courtroom. Instead,
this campaign can tap into the mood of a society as a whole and make it more
likely that the suffering of victims will be recognised and acknowledged.
While human rights should protect rights that are not necessarily embraced
by society as a whole, and while law can play a role in changing society’s
attitudes towards unpopular minorities, human rights lawyers will always
benefit from being fully aware of the various attitudes held by members of a
society – including those views that are prejudiced and unjust. Ideally, human
rights lawyers should find a way to ensure that a victim’s narrative is
successfully translated ‘into imaginative terms which resonate with the
structures of meaning and value that compose a given culture’.44 This type
of construction is important because, as any reference to literary theory
makes clear, ‘what resonates is not the life as lived, but the life as made sense
of, the life imaginatively reconstructed and rendered significant’.45

6 Conclusion
The role of personal narratives in Egypt’s Spring Revolution is a reminder
that both lawyers and ‘scholars of human rights cannot afford to ignore the
politics of representation’.46 In the months leading up to January 2011, stories
of suffering and injustice were widely circulated in a variety of fora, including
social networking sites and urban spaces. The impact of these stories on the
promotion of equality and justice provides important insights into the ways
that a purely legalistic approach to human rights is potentially restrictive.
While international human rights treaties undoubtedly play a role in
encouraging states to promote, protect and respect human rights, the impact
of this approach is limited. The type of social and political upheaval witnessed
in Egypt in January and February 2011 would never have been possible
through legal action alone. The law needed instead to intersect with powerful
personal stories in order to lay the foundation for historical revolutionary
change.
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G Cubitt & A Warren ‘Introduction’ in G Cubitt & A Warren (eds) Heroic reputations
and exemplary lives (2000) 3.
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As above.
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E Coundouriotis & L Goodlad ‘Comparative human rights: Literature, art, politics’
(2010) 9 Journal of Human Rights 123.
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Policed perceptions, masked realities:
Human rights and law enforcement in
Kenyan popular art
Humphrey Sipalla & Karest Lewela

Summary
Human rights record is often monitored through mass media content.
However, in repressed societies, mass media is often policed, resulting in
sanitised depictions of life. Such mass media appears inadequate as a
source of primary information for human rights monitors. This paper
poses the question whether there are alternative sources, informal sources,
even in society’s periphery, that can indicate where human rights monitors
can shine their torches. It is argued that popular art, as independentlygenerated culturally-specific entertainment, provides the sought-after fresh
independent lens. This paper analyses the depictions of human rights
abuses attributed to one powerful state organ in Kenya, the police. Since
the police wield coercive power and are the face of a state’s monopoly of
force, systemic abuses by police fit well into the category of information
that is invisible in the sanitised depictions of controlled mass media. This
analysis focuses on public perceptions of the police in Kenya, as portrayed
in protest music, popular comedies, broadcast advertisements, and parodied interviews.

1 Introduction
Kenyan and international human rights law places on the government of
Kenya the obligation to protect, respect and ensure the right to life,1 to prohibit
all forms of torture,2 and to protect everyone from arbitrary arrest and
1

Constitution of Kenya sec 26; Repealed Constitution of Kenya sec 71; Police Act sec
14; Criminal Procedure Code sec 2; art 4 African Charter; art 6(1) ICCPR.

2

Constitution of Kenya sec 29(d); Repealed Constitution of Kenya sec 74; art 5 African
Charter; art 7 ICCPR.
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detention.3 These legal prescriptions have been binding on Kenya since its
independence in 1963, when the repealed Constitution of Kenya came into
force, have been reiterated as binding international law when Kenya ratified
the International Covenant on Civil and Political Rights (ICCPR) (in 1976),
and the African Charter on Human and Peoples’ Rights (African Charter) (in
1992). Finally, the Constitution of Kenya in 2010 reaffirmed these obligations.
However, the record of Kenya’s law enforcement tells a different story.
All sources, from popular fiction to reports by credible human rights
institutions, point to a culture of arbitrary arrests, torture, extra-judicial
killings, government ineptitude and corruption. The list of authoritative
human rights reports that document the state of law enforcement in Kenya
include the 2009 Report of the Special Rapporteur on Extra-Judicial,
Summary or Arbitrary Executions, Prof Philip Alston’s mission to Kenya;4
the report of the Commission of Inquiry in Post-Election Violence;5 and
Up-scaling Torture Prevention and Response in Kenya: National Torture
Prevalence Report 2011;6 Cry of blood: Report on extra-judicial killings
and disappearances;7 Why am I still here?’ The 2007 Horn of Africa
renditions and the fate of those still missing;8 Kenya: police abuse Somali
refugees;9 Kenya: Torture compounded by the denial of medical care;10

3

Constitution of Kenya sec 29 (a); Repealed Constitution of Kenya sec 72; art 6 African
Charter; art 9 ICCPR.

4

(Advance unedited version), A/HRC/11/2/Add.6, 26 May 2009. For recent
commentary on the same, see M Kiai ‘Extrajudicial killings in Kenya’ 31 January 2011
http://blog.soros.org/2011/01/extrajudicial-killings-in-kenya/ (accessed 17 May
2011).

5

http://www.dialoguekenya.org/docs/PEV%20Report.pdf (accessed 5 May 2011).

6

Independent Medico-Legal Unit (2011) http://www.imlu.org/IMLU%20SURVEY%20
FINAL.pdf (accessed 25 November 2011).

7

Kenya National Commission on Human Rights, September 2008 http://www.
marsgroupkenya.org/pdfs/2009/03/KNCHR_crimes-against-humanity-extra-judicialkillings-by-kenya-police-exposed.pdf (accessed 5 May 5 2011). See also http://
www.knchr.org/pidief/overview.pdf (accessed 5 May 5 2011). See also K24 News
‘Langata Road execution’ http://www.youtube.com/watch?v=CajzPMozz5s&feature
=related (accessed 14 May 2011).

8

Human Rights Watch, September 30 2008 http://www. hrw.org/sites/default/files/
reports/eastafrica1008webwcover.pdf (accessed 14 May 2011).

9

Human Rights Watch, Press release, 17 June 2010 http://www. hrw.org/en/news/
2010/06/09/kenya-police-abuse-somali-refugees (accessed 5 May 2011).

10

Amnesty International, Report of December 1995 http://www. amnesty.org/en/
library/asset/AFR32/018/1995/en/02508d18-f892-11dd-b378-7142bfbe1838/
afr320181995en.pdf (accessed 14 May 2011).
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Triple killing by Kenyan police must be investigated;11 and Kenyan police
fire at protesters.12 In summary: ‘Killings by police in Kenya are systematic,
widespread and carefully planned. They are committed at will and with
utter impunity.’13
How is it then that, while the law, both local and international, has been
clear on what rights are guaranteed to Kenyans, the reality of their enjoyment
has been so different? How has such a sorry state of affairs been allowed to
persist for so long? Could it be that, all the while, all the information was
right before us, staring at us, only that it was in a form not usually recognised
by formal human rights monitoring? Have human rights monitors allowed
their perceptions of legitimacy and credibility to be ‘policed’, thereby
impeding their ability to recognise and document patterns of systemic human
rights abuses? Even though certain information sources are treated with
distrust, even by human rights law itself,14 it is instructive that what is rejected
is exclusive dependence on mass media as a source of information.
In his press statement at the conclusion of his mission to Kenya in
February 2009, Professor Philip Alston, UN Special Rapporteur on ExtraJudicial, Arbitrary or Summary Executions, laid down in clear terms the
distinction between reporting of human rights monitoring and prosecutorial
reporting. In his words:15
The task of a human rights investigation is to obtain credible and wellfounded information which is sufficient to give rise to an obligation on
the part of the government to undertake its own comprehensive, impartial,
and effective investigation of all such allegations. Human rights reports
are not required to demonstrate as a prosecutor must, or judge as a court

11

Amnesty International, Press release, 26 January 2011 http://www.amnesty.org/en/
news-and-updates/triple-killing-kenyan-police-must-be-investigated-2011-01-20
(accessed 5 May 2011).

12

Amnesty International, news release, January 18 2008, http://www.amnesty.org/en/
news-and-updates/kenyan-police-fire-protesters-20080118 (accessed 14 May 2011).

13

UN Headquarters Press Centre ‘Press Release on conclusion of UN Special Rapporteur
on Extrajudicial Executions Mission to Kenya’, Nairobi, 25 February 2009 http://
www.extrajudicialexecutions.org/application/media/PRESS_RELEASE_Kenya.pdf
(accessed 5 May 2011).

14

Art 56(4) of the African Charter prohibits the admission of complaints of human rights
abuses for determination by the African Commission on Human and Peoples’ Rights if
they are ‘based exclusively on mass media sources’.

15

P Alston ‘Press statement at the conclusion of mission to Kenya 16-25 February 2009’
http://www.scribd.com/doc/12821980/Alston-Press-statement-of-UN-specialRapporteur-on-Kenyas-extrajudicial-killings (accessed 5 May 2011).
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would. But that does not mean that their contents can be ignored by the
police or other relevant government agencies.

This distinction is instructive as it reiterates the value of human rights
monitoring as a first step, a sort of trigger to the formal legal system. Human
rights monitoring must therefore continue to seek credible sources of
information on systemic human rights violations and use these sources and
their information to trigger more substantive attention to human rights
enforcement.
We divide our analysis into two main sections. The first is an assessment
of the place of popular art critical of state involvement in systemic abuses in
the spectrum of public discourse, from the periphery to the centre. This
assessment seeks to understand how dissident popular art gains legitimacy
as an accurate depiction of systemic human rights violations and hence serve
as a valid human rights monitoring tool. With Kenya as case study, we
present a brief overview of the opening up of that central public space to
peripheral art, and question the correlations, if any, with democratisation
and respect for human rights. We also juxtapose and interrogate public
perceptions of the Kenya Police vis-à-vis their own self-perception.
The second analysis involves a critique of the depictions of these alleged
violations in popular art. We restrict ourselves to the systemic police abuses
as experienced and depicted by Kenyan youth. Given that the daily ordinary
experiences of youth are a privileged subject of popular art, we demonstrate
trends and attitudes in various popular art forms which relate to events in
Kenya. This analysis aims to demonstrate the enduring accuracy of ‘fiction’
as a depiction of masked realities, hence giving credibility to popular art as a
human rights monitoring tool for the underbelly of Kenyan society.

2 Scope and aims of this analysis of the utility of
popular art as a human rights monitoring tool
In this paper, we argue that one such credible yet oft neglected and unrecognised source is popular art. The paper’s limited scope neither extends
to a comprehensive discussion of the history and evolution of Kenyan popular
art, nor does it allow for the study of the Kenyan police per se. The paper
investigates what popular art is and what the characteristics are, that allow it
to uncover and describe trends in human rights abuses of this subject perhaps
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better than formal human rights reporting processes. The paper seeks to
demonstrate that it is precisely the correlations and similarities among the
different art forms, genres and artists that establish their reliability as source
of human rights information.
In the case of Kenyan law enforcement, we explore the portrayal of the
police in Kenyan pop culture and then juxtapose this portrayal with the
more ‘credible’ sources of human rights reporting. In this, we demonstrate
that Kenyan pop culture has been consistent in documenting and shouting
out loud, attempting to bring to formal recognition the masked reality of
Kenyan law enforcement and the attendant human rights violations.
With this in mind, this paper analyses the human rights record of law
enforcement agencies as depicted in Kenyan popular culture. Seen as both
subjects and objects, it aims to contrast police self-perception with that of
the young public. It traces its history from the era of repressed expression,
through to the ‘free speech’16 years of post-1997 Kenya. It seeks to reflect on
the role of mass propaganda, and its relevance in human rights discussions.
We see a direct correlation between the increase in creative space and its
movement from state-controlled perfect society prescriptions to popularlygenerated descriptions of misery, lament, and cathartic laughter at human
rights violations towards the centre of public popular art consumption.
Contrast and juxtaposition is the choice methods used in this study.
Laughter engages in unveiling truths boldly.17 As such, particular emphasis
is placed on comedy and, more so, comic parody. Thus, reconciliation
between perception and reality, pitting official versus popular opinion, is
attempted.
The research employs both textual (colloquial language) and contextual
(performance, time frame) analysis. It also looks at the challenges, for voices

16

For our purposes, we see 1997 as a watershed for ‘free speech’ in as far as the creative
space for popular art is concerned. This limited working definition is important to note
since, arguably, freedom of speech, as with other human rights, in Kenya has seen much
challenge. Indeed, it can be submitted with little fear of contradiction that, while creative
space for social commentary has increased in Kenya since 1997, this increase has not
been accompanied by commensurate enforcement of human rights and redress for
abuses thereof. Impunity remains the problem, hence the existence of bold critical
popular commentary even into 2011. See http://www.imlu.org/?p=1063 for recent
incidences of police brutality.

17

MM Bakhtin Rabelais and his world (1968) 92. Bakhtin is particularly inspirational for
us as in his Rabelais and his world, he too attempted to recover and give credibility to
something that was previously ignored.
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from both fronts, that accessing mass media presents. It highlights creative
adaptations in language and content that enables both the official and the
dissenting voice to ironically co-habit in the same public discourse space,
reflecting on elements such as didacticism and stereotyping.

3 Popular perceptions, popular art and public discourse
3.1 Understanding popular art
Popular culture can be seen as independently generated, culturally-specific
entertainment.18 The daily ordinary experiences of youth are the privileged
subject of popular art.19 Through this art, facts, emotions, fears, joys and
sorrows, doubts and convictions are portrayed with crisp unsanitised
accuracy. The depiction of perceptions is so bold and direct as to dare to be
dissident, describe systemic violations attributable to the powers-that-be at
the centre of societal public discourse. Popular culture tends to defy simple
categorisation ‘as “traditional” or “elite”; as “oral” or “literate”; as “indigenous” or “Western” as it straddles and dissolves these distinctions’.20
Depictions of life will show the authors’ concerns and with that, their
concerns of their respective ‘walks of life’. It is therefore incumbent on the
consumer of popular art to see it in its context, assess the value and accept
the challenges of separating the context and nuances from the popular art.
Indeed, for the purposes of our paper, we submit that it is precisely these
nuanced messages that can be tapped into, and used as corroborating elements
of a wider human rights monitoring protocol.
Because of these characteristics, popular art is generated from a wide
range of societal actors and cannot be restricted to a number of socioeconomic, socio-cultural or any other sub-societal groupings. For this reason,
18

K Barber (ed) Readings in African popular culture (1997). Barber also identifies the lack
of financial gain as a distinguishing factor as the expression is not manipulated by
commercial interest. Although some of the content discussed here had had great financial
success, like Redykyulass, for the large part, we see the expression of the art discussed
here as driven by the artistic need to make social commentary as understood by O
P’Bitek Artist the ruler: Essays on art culture and values (1986). Since financial gain is a
result, not a motivation, we see Barber’s definition as applicable.

19

F Sipalla & H Sipalla ‘Loosening tongues: Contemporary beer drinking songs amongst
the youth in Kenya’ unpublished seminar paper 2005.

20

J Ogude & J Nyairo Urban legends, colonial myths: Popular culture and literature in East
Africa (2007). See also SS Olaoluwa ‘Review of urban legends, colonial myths: Popular
culture and literature in East Africa’ (2009) 108 African Affairs 499.
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it can be said to be a versatile art form, capable of maintaining a presence
throughout the spectrum of public discourse, from the centre to the periphery.
It is these qualities that make it an attractive source of primary information
for human rights monitors. But what exactly is the value of such versatility
vis-à-vis public discourse on human rights?
This paper recognises that popular culture is diverse because it is open to
different uses and interpretations by different groups in society. It also agrees
that popular culture itself has to be seen as a diverse and varied set of genres,
texts, images and representations that can be found across a range of different
media.21
3.2 Mass media, legitimacy and the spectrum of public discourse
Human rights are neither popular nor democratic. Fair trial for suspects,
absolute prohibition of torture, abolition of capital punishment, women’s
and lesbian, gay, bisexual, transsexual and inter-sexual persons (LGBTI)’s
rights are just examples of human rights questions that arouse emotive debate
and little consensus. Arguably, even more difficult to publicly discuss are
systemic abuses attributable to the state and its agents. Hardly is there a topic
that ignites a more resolute repression of free speech and critical discourses.
Mass media, understood as organised and centrally-controlled information dissemination, has long been the choice battle ground for public
opinion. Mass media legitimises information by bringing it to the centre of
public discourse.
By occupying the centre of public discourse space, what the mass media
describes invests power in the central institutions of the society, industry,
the state and the socio-culturally privileged. Those who control the
institutions of power pander to the tastes of the mass in order to control
them.22 Mass media defines social reality for the mass public.23 In this sense,
the more mass media occupies the centre, the less independent and diverse
its depictions of society will be, much to the detriment of the periphery.
Even harder becomes its ability to consistently depict abuses attributable to
the central institutions of society. It would therefore seem that a multiplicity
of sources outside the mainstream is indispensable for effective human rights
monitoring.
21

D Strinati An Introduction to theories of popular culture (2004) 35.

22

Strinati (n 21 above) 8.

23

Strinati (n 21 above) 12.
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This paper interrogates the movement of this art from the periphery of
official public discourse to the centre, and along with it, an increasing
legitimacy as a monitoring tool for human rights abuses by the state. Here,
we submit that such movement to the centre of public discourse is directly
proportional to credibility of human rights monitoring tool.
3.3 Popular art and post-modernism
Post-modernism describes the emergence of a society in which the mass
media and popular culture are the most important and powerful institutions,
and control and shape all other types of social relationships.24 To understand
the power of popular media, and by extension popular art, and its challenge
as a source of credible information, this paper reflects upon the tenets of
post-modernism:25
The mass media were once thought to hold a mirror up to a wider social
reality, and thereby reflect it. Now reality can only be defined by the surface
reflections of this mirror … this mirror is now the only reality we have.

It is this circular maze which illuminates the examples provided in this
paper. The decline of meta-narratives presents a nudge to re-examine the
official sources of information. Embracing post-modernism also means
‘rejecting the claim of any theory to absolute knowledge, or the demand of
any social practice to universal validity’.26
3.4 Popular art and human rights in politically-repressed societies
In a politically-repressed society, popular art becomes largely didactic and
prescriptive, a masked reality that mirrors the state’s preferred view. Any
bold portrayals are considered subversive and forced underground, and the
few creative spaces that retain their autonomy remain peripheral. However,
as societies open up to freedom and human rights, free expression brings
these hitherto subversive and frank descriptions to the centre of public
discourse: the mass media. ‘A state monopoly over broadcasting is not
compatible with the right to freedom of expression.’27 State monopoly stifles
24

Strinati (n 21 above) 205.

25

Strinati (n 21 above) 206.

26

Strinati (n 21 above) 209.

27

African Commission on Human and Peoples’ Rights ‘Declaration of Principles on
Freedom of Expression in Africa’, Principle V(1). See also African Charter on
Broadcasting; AfriMAP, Open Society Foundation for South Africa, Open Society
Media Programme Public broadcasting in Africa: South Africa (2010).
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popular culture through external and self-censorship.
Before 1997, there was little variety in popular art reaching out to a
national audience. Nationwide broadcasting in Kenya, on television and
radio, was the preserve of the state broadcaster, Kenya Broadcasting
Corporation (KBC).28 Notably, a few private broadcasters’29 broadcasts were
restricted to greater Nairobi. In terms of content, there was little
encouragement of artistic expression, save for the highly-prescriptive selfaggrandising choral pieces greatly favoured by the then President D T Moi.
In 1998/1989, a locally-produced soap opera Tushauriane (‘Let’s discuss’,
in Swahili) broke ground by capturing the fancy of the nation and gluing
families across the country to their sets every weekend. Although not popular
art as understood in this paper, it represented free expression of artistic
creativity. Such was the power of the show that it was banned by presidential
decree in 1990.30
Kenyan popular art that enjoyed a place at the centre of public discourse
continued to be restricted largely to broadcast media productions in radio
and television that retained the prescribed, proper, apolitical trend that is
the hallmark of a state broadcaster. These were primarily pedagogical tools,
using comedy, mimicry and song to educate the masses. Classic examples of
such in television, for instance, are Vitimbi (‘machinations’ or ‘intrigues’ in
Swahili) and Vioja Mahakamani31 (‘the whacky courtroom’, in Swahili). This
means that critical depictions of state action were almost non-existent in
28

TV and radio comedies were produced and aired from the 1960s by the state broadcaster
Voice of Kenya (VoK) – later to be renamed KBC. See http://www.korogocho.org/
english/index.php?option=com_content&view=article&id=288&Itemid=62 (accessed
14 May 2011). For a discussion on the legal framework that governed media control
and subsequent liberalisation, see PO Mbeke ‘Background note: The media, legal,
regulatory and policy environment in Kenya: A historical briefing (2008) http://
downloads.bbc.co.uk/worldservice/trust/pdf/kenya_media_legal_framework.pdf
(accessed 14 May 2011).

29

Kenya Television Network (KTN) began operating in 1991 and was restricted to
retransmitting foreign news media, especially from CNN, and producing a local news
update to Nairobi’s environs for the large part of the 1990s. Capital FM, Metro FM (an
FM channel of the state broadcaster) also began airing before 1997 as an alternative to
KBC Radio.

30

For a quick but interesting look at the debate for liberalisation of Kenya’s broadcast
industry in the mid-1990s, see M Nyanchama ‘A case for opening up Kenya’s airwaves’
first published in East African Standard in spring 1994,http://www.matunda.org/?p=650
(accessed 14 May 2011).

31

Vioja Mahakamani is actually a pedagogical tool. It is conceived to use comedy (caricature
and mimicry) to sensitise the public on Kenyan civil and criminal law while discouraging
unfavourable social behaviour. See http://www2.jumptv.com/seo/vioja_mahakamani/
vioja_mahakamani.htm (accessed 17 May 2011).
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these productions, hence their classification as ‘sanitised’. Case in point is
Vioja Mahakamani, a court room drama aimed at educating the masses on the
law and their rights and obligations in the judicial process, that never depicted
an unduly delayed case, a defendant complaining of torture in custody, denial
of medical assistance, cruel or inhuman or degrading treatment (like carrying
human excrement with one’s bare hands), denial of access to family and
legal counsel, a defendant bearing visible torture marks, a poorly-prosecuted
case, a case of illegally-acquired evidence or coerced confessions, a case of
suspect accomplices killed extra-judicially during arrest, a case of missing
valuable evidence like drugs or cash or other such occurrences that form the
litany of public complaints against Kenyan police. These, however, were
common occurrences in actual court rooms across Kenya.
In these circumstances, although society interrogated itself and popular
art critical of police culture was being generated, it remained visible only in
the periphery, hidden in the few public spaces that were permitted to express
political dissent. Popular music, school plays, street drama and comedy
groups and several other forms of popular art in Kenya, which contained
critique of state action, police misconduct or even sentiments of discontent,
remained peripheral. Popular criticism of the police never came to take
confrontational postures in the years preceding 1997, especially during singleparty rule (which officially ended in 1991 with the repeal of section 2A of
the then Constitution of Kenya which bound Kenya to one-party politics),
but was occasionally made in covert ways. Allusion is made here to the
politically-charged, highly-irreverent beer drinking songs that formed an
integral part of rugby,32 mugithi33 music and even children’s songs.34
32

Rugby culture, particularly in Nairobi in the 1990s and early 2000s, is accompanied by
a strong beer drinking and sing-along culture that spawned creative parody renditions
of all types of popularly-known music from gospel to political praise chorals. The
proverbial ‘bar’ that was the rugby pitch provided a safe haven for then otherwise
dangerous expressions of political dissent. See Sipalla & Sipalla (n 19 above) for a fuller
discussion.

33

Mugithi, meaning ‘train’, is a popular musical idiom characterised by a singular guitarist
leading the performance of popular songs. Mugithi is invariably a ‘bar’ cultural form, thus
providing both physical and psychological space for the loosening of tongues during the
famous ‘adults only’ late night sessions where X-rated lyrics and bold political dissent
expressed in sexual undertones form the basis of popular glee. For fuller discussion, see M
Mutonya Touch what you don’t have: The one-man guitar and urban identities (2003).

34

We are reminded here of mimicking, by children, of popular police/army drill songs
that date back to the colonial period: Twende safari, twende safari/amri ya nani, amri ya
nani/kapten!/amri ya keya. Appropriated by performers other than the police/army,
this drill song satirised the authoritarian culture of the police and also drew attention to
the colonial roots of police culture in the independent state.
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However, as liberalisation of the airwaves progressed, things began to
change towards the turn of the century. In 1998, a trio of comedians from
Kenyatta University’s famous Creative and Performing Arts Centre burst
onto the scene with their socio-political satire that largely revolved around
parodying then powerful politicians, especially President Moi. As their show
gained popularity, they were aired by private broadcaster KTN in a comedy
show that still remains the most watched family show in the history of Kenyan
television.35 Redykyulass’s greatest contribution to freedom of expression
in Kenya is that they demystified political critique by parodying President
Moi. Almost suddenly, it was possible to express dislike for the President,
portray the ruling party as inept and police as unjust, and not risk detention
in the dreaded Nyayo House dungeons. True to Bakhtin’s assessment, laughter
became the space to ‘unveil truths’36 boldly and the catharsis for the trauma
of oppression.
Laughter remains an integral part of political commentary in Kenyan
popular art. The seemingly intractable problem of police impunity and in
the context of ethnically-charged crimes against humanity prosecutions,
laughter in popular art remains indispensable to freedom of expression and
a catharsis for societal trauma.

4 Police self-perception
Several formal reports confirm negative placement of the police in the eyes
of the greater public. Writing in 2006, Kagari and Thomas cited negative
perceptions of the Kenyan police as including corruption, excessive use of
force, abuse of due process, culture of secrecy and impunity.37 PriceWaterhouseCoopers in 200738 found, amongst other broad areas of concern, that
the poor image of the police was generating ‘low levels of trust by customers’
and ‘unsatisfactory customer service levels’. Transparency International

35

Sarakasi Trust ‘Redykyulass: Get ready to laugh your lungs out’ http://www.nairobits.
com/wilsen/sarakasi/redykulas.html (accessed 14 May 2011).

36

MM Bakhtin Rabelais and his world (1968) 92.

37

M Kagari & S Thomas The police, the people, the politics: Police accountability in Kenya
(2006). For a fuller discussion on post-colonial police culture in Kenya, see GP Joshi
& S Baudh Police as a service organisation: An agenda for change (2003).

38

PriceWaterhouseCoopers Kenya Police culture and attitude change – Pilot training programme
(2007).
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listed the Kenyan police as one of the most corrupt institutions in the East
African region from 2008 until 2011.39
How does the self-perception of the Kenyan police compare against the
sources cited in this paper? Police self-perception is best depicted in the
official statements issued to the public. The very motto of the Kenyan police,
Utumishi kwa wote (‘service to all’), depicts not only the aspiration of these
uniformed forces, but also the very basis of their self-view, and even more
so, their self-perceived entitlements to that view. Statements issued by the
police repeatedly revert to the aspirations of this motto. For instance, a 2006
statement ran as follows:40
It is important to clarify here that the Kenya Police is committed to the
fight against rape and defilement. There should be no doubt about this in
anybody’s mind and it is our obligation to protect the citizens of this
country from perpetrators of this heinous crime.

However, it is not their purpose (‘service to all’) but their perceived
entitlements derived from their stated purpose that marks the Kenyan police.
We contend below that their paternalistic view of government, as a force to
be feared and not to be questioned, creates for them more, if not exclusive,
entitlements of unquestioning loyalty and service from the public, and not
the other way round.41 This view becomes contentious as Kenyan society
develops with the widening of democratic space.
Throup contends that this self-view draws its roots from the colonial
predecessor of the Kenyan police.42 A direct legal descendant of the colonial
39

See Transparency International-Kenya East African Bribery Index 2011 Report http://
www.transparency.org/content/download/63593/1019155 (accessed 19 November
2011). See also TI-Kenya East African Bribery Index 2009 Report http://www.tikenya.org/
index.php?option=com_content&view=article&id=73&Itemid=67(accessed 18
November 2011).

40

Kenya Police ‘News: Allegations on conspiracy of silence’ (10 April 2006) http://
www.kenyapolice.go.ke/news10.asp (accessed 18 November 2011). It is noted that
this press release is signed and dated at the end.

41

The Swahili word for government is serikali, whose etymology, it is contended, leads us
to siri kali, Swahili for ‘powerful/dangerous secret’.

42

D Throup ‘Crime, politics and the police in Kenya, 1939-65’ in D Anderson & D Killingray Policing and decolonisation: Politics, nationalism and the police, 1917-65 (1992). Throup
covers the establishment of the Special Branch as an intelligence-gathering arm of the
police during the emergency, the culture of beatings and draconian measures against
freedom of assembly and movement of Africans at the time and observes that the postindependence force ‘was not so very different from its colonial predecessors’. Ukoo flani, a
Kenyan rap group, also allude to the colonial repression of the emergency in their historical look at police brutality in Angalia saa (meaning ‘look at the clock’) in n 51 below.

Policed perceptions, masked realities: Human rights in Kenyan popular art

221

force that was created to keep the native population in check and protect the
ruling colonial class, the Kenya Police seems to have maintained this very
soul and purpose. The culture of excessive force, beatings, the use of detention
as punishment for dissent or even simple question, while remaining almost
completely opaque and impervious to change or scrutiny, cultivated under
colonialism and entrenched during the emergency (1952-1956), have lived
on to present-day Kenya.43
As media freedom increases, policing of the mass media lessens, and the
police force begins to see itself as the victim of unfavourable press. Police
spokespersons react defensively, consistently discrediting media reports.
Terms such as ‘false article’, ‘misleading and erroneous news’ and ‘unbelievable report’ have become their catch phrases. The previously brazen and
fact-laden approach (and dismissal of accusations) is now replaced with
some sort of moral claim to authority on the truth.
Sanitised depictions of police in Kenyan performance art invariably
stressed the image of a responsible and just arm of the state, the impartial
arbiter between disputing citizens. Such depictions were the norm in the
state broadcaster KBC’s comedy productions Vitimbi and Vioja Mahakamani.
The depictions seemed to reiterate that government and the police represent
just power and any suggestion to the contrary is subversive, a threat to law
and order that must be dealt with all necessary force and every such action is
just and noble.
However, this policed depiction could only mask the reality of the abuse
of law enforcement while freedom of expression remained limited. As public
space opened up, as more media outlets were licensed and, as more production
facilities were created,44 messages could no longer be as effectively ‘policed’.
Public servants, politicians and the police began to be subjected to frank
commentary and comedy.
43

See InformAction ‘Getting justice: Kenya’s deadly game of wait and see’ (2009), a
documentary on justice options for Kenya following the post election violence,http://
www.youtube.com/user/INFORMACTIONTV?blend=21&ob=5#p/a/u/0/
nXS_UR4Ml00 (accessed 14 Oct 2011). In the documentary, host Maina Kiai, current
UN Special Rapporteur on Freedom of Assembly and Association, shows the obstacles
he encounters, including a threat of arrest, for asking to see the Commissioner of Police
or film his picture in a police station, demonstrating the very opaque culture of the
Kenya Police. See also InformAction ‘Maina Kiai and Eldoret Police’ http://
www.youtube.com/watch?v=xzfhdMlbR3k&feature=related (accessed 25 November
2011).

44

The state, through KBC, the Kenya Institute of Mass Communication or the public
universities had hitherto dominated TV and radio production facilities until private
players began to sprout in the mid-1990s. See Nyanchama (n 30 above).
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Rather than providing the impetus for reform, increased attention and
discussion have only created a repetition of blanket denials. Police selfperception faces a serious challenge as we witness a move from sanitised
depictions of the police to stubborn justifications of their largely unjustifiable
actions.45 The authors of the reports mentioned earlier, not least Alston,
have been the subject of well-co-ordinated attacks by the state establishment
casting aspersion about their work and even their integrity, in an attempt to
lessen the sting of critical reports.46
In the transformation into free expression and the related calls for
accountability, the police then become public servants, who risk their lives
to protect innocent civilians.47 Resultantly, it is imperative that the public
understand that it is the police who are victims of the criminals, and all
effort must be deployed to contain criminal activity.48 The assignment of
45

For some examples, see ‘Mt Elgon operation saves lives’, March 2009 http://www.kenya
police.go.ke/News133.asp: ‘The feature articles are replete with falsehoods-they are an
example of how irresponsible journalism can be used to subvert public interest. The
interest of the Kenya police force and all the other forces in this operation is purely
restoration of law and order and it is grossly irresponsible to impute any other motive by
publishing poorly researched and biased feature articles. We expect the Daily Nation to
move fast to correct the wrong impression created.’ See also Human Rights Watch Report,
August 2008 http://www.kenyapolice.go.ke/News145.asp:‘Kenya police has studied
these allegations and finds them to be deliberate falsehoods concocted to discredit government efforts and depict Kenya as hostile to Somali refugees. Kenya Police recognises
the important duty performed by our security and immigration officers serving at border
points and in areas where refugee are hosted. These officers have performed their duties
professionally in enforcing the law and providing security under difficult circumstances
and quite often at serious risk to their own lives. In conclusion, the false and fabricated
allegations made by the Human Rights Watch NGO are dismissed with contempt.’

46

In the wake of the co-ordinated government attack on the February 2009 Alston Report,
EU missions and in Nairobi and Kenyan civil society rallied behind the UN Special
Rapporteur in support of his work. See ‘EU Heads of missions: Press statement on
Alston report’ http://www.mzv.cz/static/145692-1-MZV/en/news_and_events/
press_release_1.html (accessed 4 May 2011), and ‘Kenya civil society communiqué on
extra-judicial killings and the state of the nation, Nairobi, March 12 2009’.

47

‘Police officer murdered in city riots, June 2006’ http://www.kenyapolice.go.ke/
News21.asp (accessed 14 May 2011). ‘Riots instigated by hawkers in the Nairobi city
yesterday left one police officer dead. The officer attached to Makongeni Police Station
was killed near a Shell petrol station in the city centre. The hawkers had ignored pleas
from Leader of Opposition Hon Uhuru Kenyatta, MP for calm, before killing the
policeman.’

48

One cannot but wonder at the possible parallels with the infamous broadcast by Egyptian
state television during the 9 October 2011 Maspero massacre of Coptic Christians
when it falsely reported that ‘Christians were killing the army!’ and ‘even issued a call
to citizens to go out and protect the army from Christians!’. See M El-Husseiny ‘The
Maspero crime: Accounts against the counter-revolutions power, media and religion’
http://www.jadaliyya.com/pages/index/3022/the-maspero-crime_accounts-againstthe-counter-rev (accessed 12 February 2012). See also Al Jazeera English documentary
‘Tweets from Tahrir’.
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human rights moves quickly from the human being to the clear dichotomy
between the criminal and the protector, implicitly denying the same rights
to the criminal (convicted or otherwise). This presents a classical selfperception, where the police become the sole defender of human rights by
virtue of their service role. It is this very perception that goes to justify shoot
to kill orders and the extra-judicial executions and delves even further to
introduce the idea of stray bullets that exonerates the officers involved in
killing innocent bystanders. After all, the police are only carrying out their
mandate.
Like the proverbial emperor’s golden dress, this self-view becomes all
the more self-serving when juxtaposed to that of the ‘all to be served’. In the
eyes of the public, the police become the modern ogre of oral narratives, a
figure that deserves and commands fear as opposed to respect. This is
demonstrated further in the examples that this paper examines in various
subsets of popular culture: protest music, popular comedies, broadcast
advertisements and parodied real-life interviews.

5 Depictions of police in Kenyan popular art
5.1 Protest music
Generally music ... is a dynamic and highly charged force that affects
other aspects of life such as democracy, economic growth, empowerment.49 It is a ‘vital artistic medium, through which people embody the
self ’.50

The journey through time, and generations, in Kenya is best depicted in
Angalia Saa,51 a protest song and music video weaving a narrative covering
the period of anti-colonialist struggle to 2008. The parallels become clear:
The present-day Kenyan police serve the same function as that of the slave

49

DS Parsitau ‘Sounds of change and reform: The appropriation of gospel music and
dance in political discourses in Kenya’ (2008) 14 Studies in World Christianity 55.

50

JB Okong’o ‘Ohangla music as a parodic genre and post-colonial Luo experience’
(2011) 57 Africa Today 23.

51

UkooFlani Mau Mau (2008) http://www.youtube.com/watch?v=YqARPgKnTnE
uploaded by ‘rwangal’ on 19 December 2008 (accessed 14 May 2011).
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masters52 and home guards of the colonial period.53 In the images presented
in the video, the sheer brutality and force used by both uniformed forces is
subtly depicted to highlight the similarities. In this song, which is a clarion
call for heroes to rise and champion social justice and human rights, and
which celebrates freedom fighters as heroes, the police are depicted as the
enemy. Handcuffs, a tool of trade for the police, are juxtaposed against vivid
imagery of a woman in agony. While the police strike at an individual with
batons, text printed as part of the video demands for ‘People Power Now’
and even goes further to refer to the police as maadui (‘enemies’), presumably
of the people. Juxtaposed with the ‘service to all’ motto, the masked reality
becomes most evident.54
This characterisation of police in harsh terms recurs in Kenyan hip-hop.
As we will see below, Ruff calls them hii pack ya wolves (‘this pack of wolves’).55
Ngare and Mashifta, discussed further below, call them ‘beasts’. Big Mo in
turns sees them as ‘terrorists’. Wenyeji do not mince their words, calling
them ‘bloodthirsty devils’.
The earliest track in Kenyan protest hip-hop on police behaviour came in
1998. Kalamashaka’s Mungu wangu56 (Swahili for ‘Oh God!’), just like
Redykyulass in stand-up comedy, breached the horizon by daring to produce
and widely distribute57 popular art highly critical of the state. Although
dealing with the malaise that Kenyan society was experiencing at the time
and the sense of hopelessness after the 1997 general election, largely seen to
have been rigged, political assassinations, widespread corruption and the
then ongoing election violence, the section on police represents the first time
an artist unambiguously refers to extra-judicial killings.

52

The artists further assert: Tushavumilia viboko mbele ya ma slave master, meaning ‘We
have already persevered flogging under the slave masters.’

53

Colonial collaborators who fought against the Mau Mau fighters, and were the major
beneficiaries of land allocation post-independence struggle.

54

Ruff, discussed further below, wonders if police behaviour is chasing away young
Kenyans, asking ‘Why do you think everybody wants a visa?’ Ruff (2003) ‘Makarao’
http://www.myspace.com/ralph_sipalla. Makarao is slang for ‘police’.

55

Ruff (n 54 above).

56

Kalamashaka ‘Munguwangu’ 1998. Kalamashaka is a Swahili word meaning ‘those who
have lived troubles’.

57

The song was first aired on Capital FM in July 1998, further demonstrating the symbiotic
relationship between freely-expressed popular art and liberalised airwaves.
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In Gunshots,58 a warning text flashes on screen in the first few seconds:
Hatutaki na tumechoka na ma gun shots … maboys tuwache guns na macops
tuwache kuwaua vijana wa mtaa (We do not want, and we are tired of,
gunshots … boys let’s abandon guns and cops (police) let’s stop killing
the youth).

Without even listening to the song, police already stand condemned of killing
the youth, and rings close to human rights violations in the form of extrajudicial killings. The police are referred to as beasts, and the need for investigation into such killings is deemed by the youth to be an effort in futility.
Though the song is about proliferation of arms, the resounding message is
that in their path of duty, the police are killing innocent people (mostly the
youth) and in the process endangering the country’s long term plans.59
In Tunavyoishi by Wenyeji, a narrative is offered of life in ‘the ghetto’ (as
Kenyan youth call the underprivileged lower class and poor neighbourhoods
that form the underbelly of Kenyan urban society) and how a plan by three
youths to rob in the neighbourhood is intercepted by the police. In graphic
detail, the story depicts an execution of two suspects by police. Reasonable
force is scoffed at as the youth are only armed with crude weapons such as
knives and, in one case, the criminal-in-waiting actually disarms before a
round of ammunition sprays his body. The lyrics state that despite this
disarmament, the devil was thirsty for blood. The police become the devil.
Towards the end of the song, haunting words come to play:
Sasa mwili na bullet, hakumaliza shule ...
Now the body full of bullets, he never finished school …

In Makarao,60 by Ruff, aptly named after one of the slang references to the
police, tough questions are thrown across at the uniformed forces. The refrain
is hard hitting:
58

Ngare featuring Mashifta (2010) http://www.youtube.com/watch?v=osbO03vxNgo&
feature= related uploaded by ‘karitemkenya’ on 28 August 2010 (accessed 14 May
2011).

59

The song alludes to the impossibility of attaining Kenya’s Vision 2030, when its youthful
population is at threat with deaths of many below the age of 30. The video to the song
uses violent animated computer game scenes to depict the killings.

60

Ruff (n 54 above). Ruff later issues a remix of the track following the killing ‘by stray
bullets’ of George Kibet in January 2010. See Kenya Television Network ‘Triggerhappy police?’ (2010) http://www.youtube.com/watch?v=7c6TRax-K9k&playnext=
1&list=PL929B0CE6C72E9B05 uploaded by ‘standardgroupkenya’ on 18 February
2010 (accessed 5 May 2011). See also NTV Kenya ‘Murder and the police’(2010)
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Makarao…mbona mwajifanya ma-pharaoh, maisha hamthamini…kama
za wanao…twauliza kwanini, kwanini…?
Police, why do you pretend to be pharaohs, why is it that you don’t value
(others’) lives as you’d value the lives of your own children?

The song goes on to narrate violations of human rights committed by the
police, depicts them as a source of fear, and becomes a scorching tirade
against a force that refuses to recognise humanity in others. The police are
perceived as enemies, threats and above all inhumane.
BigMo, in Kumbe ni ma-terrorist, does not mince his words. The police are
terrorists. Sauti Sol, in Blue Uniform,61 captures a satirical piece showing the
police harassing musicians on their way home from a band practice session.
The musicians, cornered, plead with the police declaring that they are ready
to reform if they have wronged the police. In this case, the police are depicted
as the law, not a law enforcement agency. The apology is not for committing
a crime but for committing a wrong against the police, and even this with a
cautionary perhaps. Power and privilege, and its discordant abuse is the
parallel painted throughout this song.
Sitoi Kitu Kidogo’62 sheds light on another aspect of police perception.
The whole song focuses on the protagonist refusing to offer a bribe to a
police officer. It comes out clearly that one of the characteristics of the
police in the eyes of the public is as harbinger of corruption. The song
portrays the youth as tired of offering bribes, pushed into a corner and even
arrested for refusing to offer a bribe. The policeman makes an explicit request
http://www.youtube.com/watch?v=sogrLwwL-v8 uploaded by NTVKenya on 12
March 2010 (accessed 22 April 2011) – shows disparity between Kenyan police zeal to
handle public disturbances and apparent ineptness to investigate murders; KTN ‘Police
killing unarmed civilians’ (2008) http://www.youtube.com/watch?v=NkW83xCvPxo
uploaded by ‘nmugaya’ on 18 January 2008 (accessed 22 April 2011) – shows the premeditated murder of Kisumu protesters during post-election violence in Kenya; NTV
Kenya ‘Police or rogues’ (2010) http://www.youtube.com/watch?v=RGiN18B3r
TQ&NR=1 – uploaded by NTV Kenya on 12 March 2010 (accessed 22 April 2011)
– shows police brutality in the Nairobi suburb of Kawangware suppressing demonstration
of residents protesting the murder of seven fellow residents by a police officer earlier
that week; CNN ‘Kenya police (demonstrator) shoot up close’ (2008) http://
www.youtube.com/watch?v=tibUHeWE1ZU&feature=related uploaded by ‘juicethedj’
on 20 January 2008 (accessed 22 April 2011) – shows an irritated police officer
cocking an AK-47 and shooting a shouting protester at point blank range. Bullet misses.
61

(2008) https://www.youtube.com/watch?v=6LVnBr96_bQ uploaded by ‘thdee254’
on 29 July 2009.

62

Swahili idiomatic expression stating a blatant refusal to offer a bribe: https://www.
youtube.com/watch?v=e-L79xtsz40. Jimwat (2008) Calif Records.
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for the bribe, even negotiating for an exact figure, depicting a heightened
level of desperation on his part. The reaction by the policeman to this protest
is to issue a threat of arrest. Through word play, the policeman further
trashes the idea of the rights of the individual, comparing in a linear fashion
and thereby declaring that in his view that which is being claimed as a right
is actually a wrong. The interplay between power and justice leaves the
policeman on the side of excessive brute and thereby a perpetrator of injustice.
The song takes a swath at the police stating that, even though they claim that
corruption is a vice, they are still at the forefront of advancing it. When the
policeman makes good his threat of arresting the young man, trumped-up
charges are booked and the young man is offered a chance to purchase his
way out of this new-found trouble.
5.2 Popular comedies
Police ineptitude is the overriding theme in Kenyan comedy depicting the
police. Unlike music that protests and minces not its words, comedy, with
tongue in cheek, almost invariably laments at how such power can cohabit
with such incompetence.
The XYZ Show, a puppet show on political satire, has coined a pun on
the police motto ‘Service to all’ to say ‘We serve you and serve ourselves
better’. In a skit titled ‘Police answering machine’,63 XYZ portrays the poor
level of police service. The very idea of an answering machine to take
emergency phone calls from citizens in distress is tragic-comical. The
directions and conversation of the police voice exemplify the most common
complaints of poor service. After opening with the self-serving description
of Kenyan police serving Kenyans ‘for the last 300 years’, the electronic
secretary goes on to offer language directions: English, Swahili, and for any
other language such as French, the caller is politely advised to ‘go to France’.
Then directions are offered not for a set of complaints, but of different
phases of a robbery: the robbery itself, if the robbers have left, if the robbers
have ‘already killed you’. It also offers options like spotting suspected criminals, at which point the voice advises the caller to leave the scene immediately
or risk being hit by a stray bullet. Once again the theme of extrajudicial
killings comes up. Finally, if it is corruption you want to report, no dialling
options are offered. Instead, on offer are insults for being insensitive to the
63

XYZ Show (2010) http://www. youtube.com/watch?v=SC7HOQj5uk8&feature=
player_embedded uploaded by ‘thexyzshow’ on 15 June 2010 (accessed 22 April 2011).
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plight of police. As the voice asks, ‘Do you think we eat stones?’ When the
caller finally chooses the robbery option, the police officer goes on to laugh
at the caller for the robbery he or she is undergoing, with background laughter
from other officers. To the officer, it is a game, guessing in advance what
predicament a caller would be in. It ends with some ‘tough luck’ words from
the electronic voice: ‘This world ... don’t worry too much’ which is
Kenyanspeak from ‘Don’t be a cry baby. Toughen up!’
In Witness protection programme,64 XYZ hypothesises ICC Prosecutor Luis
Moreno Ocampo applying for witness protection in Kenya and the joke with
which it is treated by the attending police officer. The officer does not seem
the least bit concerned; Ocampo is even given a butter knife, to help him
defend himself from the threats on his life that he is experiencing. This skit
represents a general dismay that the Kenyan police are responsible for the
security of subjects in the witness protection programme established under
the Witness Protection Act of 2010.
Serykaly, a theatre group out of the same creative and performing arts
springboard at Kenyatta University that produced comedy greats like
Redykyulass, specialise in political satire. Their name is a pun on the Swahili
word for government, serikali. One cannot help but see in the apparent
misspelling of a common word like serikali, an allusion to the incompetence
of the objects of their satire.65 Instructively, their video clips open with the
sound of gunshots. In a clip also titled ‘Witness protection’,66 they revisit the
quintessential Kenyan arbitrary arrest encounter: A young couple meets up
with police and under the tough questioning that accompanies such
encounters. The portrayal of self-perception is strong in Serykaly’s art. Here,
the police appropriate the entire government and any question is seen as a
challenge to government power, if not legitimacy. This is demonstrated when
the police officer asks the young man why he has covered his head. By giving
an explanation, he shows himself to be challenging ‘the government’ and is
promptly imposed upon his first trumped up charge, ‘denying the government
the right to identify you’. Similarly, upon identifying herself as ‘Mary-Anne’,
the young woman is accused of ‘denying another innocent citizen the right
64

XYZ Show (2010) http://www.youtube.com/watch?v=Z5Oik40Jc80– uploaded by
‘thexyzshow’ on 2 July 2010 (accessed 22 April 2011).

65

Such purposive naming of characters and subjects is a much favoured literary device for
political satire, particularly in Swahili literary stylistics, where they are called majina ya
majazi.

66

Serykaly (2011) http://www.youtube.com/watch?v=amj4ClUjVTA uploaded by
‘ALEXMATHENGE’ on 5 April 2011 (accessed 22 April 2011).
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to have an identity’, ostensibly for having two names.67 As usual, arbitrary
arrest follows the imposition of false charges and physical harassment. It
ends with commentary on the police role in witness protection. One officer
says in the alternative (to going to the police station’s holding cell) he will
take away the arrested girl to his home for ‘witness protection’. Once again,
popular art shows the public’s dismay at the ‘fox-guarding-the-chicken-house’
role of the police in Kenya’s witness protection programme.
Serykaly also offer us a comic look at the police self-perception. Having
explored this question above, particularly in the explanations and apologies
that are the official statements the police issue, Serykaly goes on and parodies
the police press briefing.68 Ineptness and caricature expectedly feature
strongly in the parody. This clip is interesting for, in parodying the police
press briefing, it represents distrust and disappointment at what was long
yearned for by the Kenyan public, a police force open to media briefings.
While giving press briefings was hoped to be a welcome development towards
accountability and reform, it has shown itself to be an incessant reaffirmation
of the self-serving perception discussed above and joked over by XYZ.
Serykaly’s police briefing is a caricature of police openness and competence.
In the briefing, for instance, extra-judicial killings are blamed on the dead
suspects who ‘collided with the bullets’.
Fununukenya69 reinforces this theme of disappointment at police public
pronouncements, in an animated parody of a news report where pre-recorded
public statements by cabinet ministers over an incident where seven taxi
drivers were killed by a police officer are juxtaposed with commentary from
the narrator posing as a news anchor.
67

This police practice of imposing ludicrous trumped-up charges is also depicted by
Redykyulass in their interlude in Eric Wainaina’s album Sawa sawa. Whilst it may seem
that these ludicrous charges and the even more ludicrous explanations for their actions
are part of creative comedy, they unfortunately are not the result of creative writing.
When a video showing a police officer hunting down, shooting and kicking the bodies
of two protesters and watching as they die during the post-election violence in Kenya in
January 2008 was aired on local and international media, the police spokesman Eric
Kiraithe gave a press briefing where he dismissed the video as fabrications of the media,
and called it ‘cinema’ akin to ‘Rambo movies’. One of the victims’ brothers later spoke
to the press and reminded the police spokesman that in ‘Rambo movies’ the real life
actor does not, like his brother, die. See KTN ‘Police killing unarmed civilians’ (n 60
above).

68

Serykaly (2011) http://www.youtube.com/watch?v=WWbCYikb-bE&NR=1
uploaded by ‘ALEXMATHENGE’ on 5 April 2011 (accessed 22 April 2011).

69

Fununu Kenya (2010) http://www.youtube.com/watch?v=5nP3qR6Z0wk uploaded
by ‘jfununu’ on 11 August 2010 (accessed 14 May 2011). See also http://www.
fununukenya.com.
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5.3 Broadcast advertisement
The inclusion of broadcast advertisement in the scope of this paper may be
viewed as being misplaced, given the non-financial motivation of popular
culture. However, one example deserves comment here. Given their
commercial motivation, advertisements seldom attempt to critique the state,
let alone accuse it of criminal activity, as does music, or of ineptitude, as
does comedy. Yet, in 1999, as a sign of the expanding democratic space,
Trust condoms aired a most intriguing radio advert. It depicted a young man
being arrested for walking at night, a regular occurrence, particularly in pre2005 Kenya that every young man could identify with.70
The unfortunate young man’s encounter with two police officers opens
with the long and quickly spat-out series of questions that the average young
Kenyan man has heard with horror: ‘Come here! Where are you going?
Where are you from? What is your name? What is your father’s name? What
work do you do? Answer quickly!!’ Before one can answer, comes the false
accusation: ‘There are three things that walk at night’, policeman 1 explains.
‘These are police, dogs and thugs. Are you a police officer?’ The young man
answers in the negative. ‘Are you a dog?’ It is again a negative answer. ‘Then
you must be a thug!’ As with all fallacious arguments, from the very premises
of the argument, which is also a sterling example of police perception of the
‘all’ they serve, the young man’s fate was sealed. The impromptu interrogation
proceeds to asking for an ID card. Among the by-products of this demand is
that one pulls out their wallet, at which point the police proceed to rummage
through the wallet, quite literally robbing him. It is then that they come
across his pack of Trust condoms, which brings in the advertising hook. It
also cleverly allows the young man an opportunity to wiggle his way out of
arrest and giving up his money (it hardly happens that the two occur together)
by explaining to the ignorant officers what the condoms are.
That the police practice of arbitrary arrest for walking at night, not carrying
an original identity card, bribe seeking and false and ludicrous accusations
to ‘justify’ arrest can be the basis of a very successful advert exemplifies just
how pervasive the practice is. After all, Trust condoms target a very specific
demographic, young men. This advertisement’s stunning tongue-in-cheek
depiction of a very real Kenyan problem spawn and inspired a series of
repetitions. Trust condoms, although in a much less prominent role, depicted
70

That encounter is very comical but very sad and mirrors the experience depicted in the
Redykyulass interlude in Eric Wainaina’s Sawa sawa album.
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the police once again in a 2008 television advertisement,71 this time in a
much reformed view.
5.4 Parodied real life interviews: The case of Bonoko
This is the transcript of an interview given by an eye witness to a police
killing. It was an actual news clip,72 which then got remixed into a song.73
This Bonoko remix is a rare example of a new form of popular expression of
protest against such police killings.
In the interview itself, the persona speaks in a surprising straight-up,
matter of fact fashion. He begins by stressing the innocence of the victim of
the extra-judicial killing. Huyo si mwizi, he repeats four times in the interview.
He explains that the victim who was shot had been urinating in public when
police officers arrived, and it is then that he took to his heels.
In explaining the scenario, the persona narrates that the victim was shot,
then killed, and died. The persona makes an interesting differentiation
between shooting and killing, and by doing so highlights that this was a
process pure and meditated, separate from an accident. After the killing,
false evidence was planted on the victim to justify the shooting and killing.
The false evidence is in the form of a fake gun, which the persona calls
bonoko. This relatively unknown street slang term for a fake gun becomes the
name of the song.
To assert his conviction that the victim did the right thing by running
away from the police, he notes that even he would have fled given similar
circumstances. And this is a point of view that many young Kenyans, we
assert, would relate to. But this is, on the other hand, surprising considering
that the victim in this real-life tragi-comedy was shot and killed for simply
running away.
The persona goes on to explain that, given his poverty and lack of family
(for he was born a street kid, he explains), he has nobody to bail him out and
there is much suffering in detention. ‘One is not fed, and is beaten’, he says.
71

Trust Condoms (2007) http://www.youtube.com/watch?v=AjOzzBfRKvU (accessed
23 May 2011).

72

Original bonoko interview (2010) http://www.youtube.com/watch?v=ZScwMubq
xRI&feature= related uploaded by ‘36xb’ on 4 March 2011 (accessed 18 May 2011).
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Bonoko remix [http://www.youtube.com/watch?v=ZkBFnFcQg48&feature=share]
uploaded by ‘Githumbato’ on 26 February 2011 (accessed 18 May 2011), is a house
remix of an interview of a Nairobi street dweller who had witnessed a police killing and
was accusing the police of planting fake guns on those extra-judicially executed to
suggest reason to have opened fire.
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In short, there is no way he will ever access justice given his poverty. This
draws a parallel that in his view, justice belongs to those with means and
ways, and anyone with no access to the said only has one option: to run.
Parodied real-life interviews build on a history of parodied Kenyan music
that was popularised by comedian Kajairo. Its construction lends itself to
greater proximity to real-life witness of police crimes while maintaining its
creative element. The creative remix simply makes palatable a rather painful
and gory interview. It makes light of a weighty matter, and relies heavily on
a vernacular accent to shift focus from the criticism. It contains less creative
interpretation and presents a new theme.
Unlike comedy, advertisements and protest music, parodied real-life
interviews’ portrayal of police is less reductionist. It is difficult to retrieve a
linear conclusion, but rather presents the kaleidoscope of lament that forms
real-life Kenyan discourse on police brutality. It is not strictly creative since
the content comes from a real interview while the form is parodic. The
musical idiom is created but the content is neither interpreted nor created,
just real life.
Compared to comedy or music, the persona blunts out emotion; he is not
bitter or protesting, nor does he sound resigned to his lowly sort. No, he
retains his agency. If pounced upon by police, he will run. He knows what
the risks are and takes his choices, albeit false as they are, and does the best
he can with those. The persona even takes the time to offer advice. The feat
one must do is to ensure they do not put it on them – the only way to do that
is to run. The persona asserts to the news reporter interviewing him that he
too can be a victim of bonoko. After all, he recounts, just the other day, they
planted bonoko on one of our colleagues, and all the market vendors were
there and they knew him and still they planted bonoko on him.
One cannot help but see a dignified and noble revolt in this, the
marginalised street urchin that can be shot dead for urinating in public, or
simply for running (the only logical thing for him to do). Of all the pop
culture art forms, this form of parodied real life is most tragi-comical. What
he recounts is neither new nor even unjust. It is simply the way it is. He does
not fear bonoko, but he is no fool to wait for it to be planted on him,74 or for
the police to catch up with him and beat and arrest him.

74

The Swahili verb used by the author to say that the victim of the extra-judicial killing
had false evidence planted on him is curiously also the Swahili verb for the action of
false accusation.
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6 Conclusion
By broadening the horizons of acceptable and credible evidences of human
rights violations to include elements of popular culture, human rights
practitioners have the opportunity to detect tell-tale signs of a system gone
wrong. Even where admissibility in court may be a challenge, these warning
signals can be used to proactively manage both real and potential threats to
human and peoples’ rights.
The Swahili in Kenya have an adage that says lisemwalo lipo, na kama
halipo li njiani laja.75 By treating the voices in the parodies, satire and protest
music with the seriousness they deserve, human rights violations can be
better monitored and even averted. Rather than dismiss these voices, forums
to listen to, decode and unwind the rising tensions in the youth-police relations
can be used to create a healthy dialogue space and create accountability to
those perceived to be in power and by extension oppressive in their tactics.
In increasingly free and open public spaces, the traces of violations are
easier to identify and thereby present a more accessible source of alternative
information than officially recognised reports. In a politically-repressed
society, emphasis must remain in listening to the nuances and subtle
reflections, especially in contextualising humour and refusing to ignore
depictions of stereotypes. Stylistic devices in popular art could easily hide
the very allegations that are intended to be brought into the public space. As
a result, conscious effort must be applied to extract the key messages, and
informal exchanges must be used to workshop contextual messages – especially as a proactive monitoring tool.
It is this paper’s argument that, by embracing post-modernism, human
rights perspectives can be enriched by lending an open ear to other sources
than those structurally accepted as sound.
As concerns the Kenya police, it is noted here that, with the implementation of the Kenyan Constitution and together with it, the new legal regime
governing the police (National Police Service Act, National Police Service
Commission Act and Independent Police Oversight Authority Act),76 there
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This effectively translates to mean that elements that are rumoured are real, or are on
their way to becoming realised.

76

See [Kenya] National Council for Law Reporting’s webpage on recent legislation http:/
/www.kenyalaw.org/klr/index.php?id=651 (accessed 22 November 2011).
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is much hope for reform of the Kenya Police into a service-oriented crimefighting outfit.77 The rare public discussion by the police of vulnerability
and plea for increased public investment, as seen at the launch the 2011 East
African Bribery Index, may be instructive of a new introspective selfperception.78

77

[Kenya] Civil Society Working Group on Police Reform ‘Press release: Radical surgery
of Kenya Police long overdue’ (15 November 2011) http://www.imlu.org/?p=1107
(accessed 21 November 2011).

78

NTV Kenya News ‘2011 bribe index: Kenya police most corrupt institution countrywide’
21 October 2011 http://www.youtube.com/watch?v=ur14P3h4KAs (accessed 21
November 2011). See AK Mwenda A review of the Kenya police force budget and its effect
on crime management (2005).
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Justice ‘beyond’ the law in The secret
in their eyes: Rights of victims and
offenders in the post-sentencing phase
Annette van der Merwe

Summary
South African victims of violent crimes, such as rape and murder, can
currently expect life imprisonment as the most severe sentence possible
to be imposed on their wrongdoers. Once the sentence is determined,
the actual term of incarceration to be served is of import not only to the
offender but also to the victim. The Argentinean film The secret in their eyes
provides a poignant illustration of the betrayal experienced by a victim
when the state fails to fulfil its obligation to properly punish a perpetrator,
and in the pursuit of justice he himself becomes a victim. The film raises
awareness with regard to the rights of victims and offenders during the
post-sentence phase. Current rights pertaining to this phase are examined,
including victims’ legitimate expectations from the state, their empowerment through rights (such as the rights to receive and provide information
concerning parole proceedings), and available support structures to address
the effect of violent crime. In addition, the rights of offenders serving life
sentences, such as the right to dignity and human interaction as well as
the rules pertaining to sentence duration and parole, are evaluated. The
film re-affirms the rationale underpinning a rights culture for both victims
and offenders. It further illustrates the inherent tension between the
rights of victims and offenders and the acute need to strike a balance
between them. The paper also illustrates how the use of film may
supplement the education of law students by humanising legal texts and
formal legal education.
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1 Introduction
This paper explores the Argentinean Oscar-winning crime thriller film The
secret in their eyes. The narrative unfolds around a rape and murder, followed
by a police investigation, the subsequent arrest and interrogation of a suspect,
his confession, conviction, and his sentence to life imprisonment.
The aim of this paper is, firstly, to evaluate aspects of sentencing that are
important to both the victim and offender. It is argued that this film provides
a unique insight into the experience of both victim and offender following
the commission of a violent crime, in particular during the post-sentence
phase. In its portrayal of an obscene lack of justice, it re-affirms the need for
a rights culture not only for offenders, but also for victims during this phase.
It further illustrates the inherent tension between their rights and the acute
need to strike a balance between them.
Film, as such, may shed light on or provide insight into the way we
understand aspects of law. Legal education may be enriched by supplementing
legal texts with the fictionalised application of (or disregard for) these laws
or rules in humanised settings. It has long been recognised that audio-visual
material raises awareness in ways different from legal text and traditional
lectures.1 Film used in combination with lecturing allows the lecturer ‘to
promote intellectual and emotional involvement on the part of students’.2
The viewer in the film under discussion cannot help but feel caught between
equal empathy for the victim and offender. Using film thus enhances one
particular pedagogical objective, namely, vividness.3 Picture conveys the
dilemma of victim and offender far better than print or speech. In addition,
though the matters under discussion are susceptible of verbal descriptions,
they are conveyed more memorably by the film. It has been cautioned,
however, that substance and solid scholarship should never be replaced by
media technology.4 On the other hand, more recent research advocates making
use of media texts such as film material that takes into account students’
learning styles in a visually-orientated and technology-driven society. It
1

VR Johnson ‘Audiovisual enhancement of classroom teaching: A primer for law
professors’ (1987) 37 Journal of Legal Education 99 highlights research in favour of
visual media to augment the spoken word.

2

M Botein Videotape in legal education: A study in its implications and a manual for its use
(1979) 7, cited by Johnson (n 1 above) 103.

3

Johnson (n 1 above) 102.

4

Johnson (n 1 above) 103.
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will not only ‘motivate students’ learning process [but] … at the same time
contribute to a more open and diversified conception of the law attuned to
the current audio-visual paradigm’.5
Secondly, the position under current South African law is examined, had
the murderer been sentenced to life imprisonment in a democratic state,
almost 40 years later. The issues that are examined include victims’ legitimate
expectations with regard to punishment by the state, victim or family
involvement during parole hearings, the need for victim support in dealing
with the devastating effect of violent crime, and the rights of offenders serving
life sentences. An endeavour is made to establish which rights would have
been applicable to the scenario depicted in the film and, if so, in which way
the provisions within a human rights dispensation would have made a
difference to the outcome of the experiences of victim and offender in the
film.
Societies in Argentina and South Africa differ and a comparison between
these countries may therefore seem superficial. However, in an increasingly
globalised world, popular culture knows no boundaries and insights from
one popular culture product becomes part of global consciousness.
Representation such as this film can thus be used as part of global culture
representing essential insights.

2 The secret in their eyes
The secret in their eyes depicts a young husband (Morales) who loses his
recently married wife (Liliana Colotto de Morales) through the commission
of a brutal rape and murder. Although the matter is initially unresolved, the
police investigation resumes on the insistence of the federal agents involved
(Esposito and his assistant, Sandoval). Through their insight into human
behaviour, as well as ingenious and persistent detective work, they identify
a suspect named Gomez. Having studied old photographs, the detectives
believe Gomez, who grew up in the same town as Liliana, had secretly been
in love with her. When he discovered that she had married someone else, he
was driven by jealousy to rape and murder her. Through perseverance and
grit they succeed in arresting Gomez, who finally confesses and is sentenced
to life imprisonment.
5

J Hermida ‘Teaching criminal law in a visually and technology orientated culture: A
visual pedagogy approach’ (2006) 16 Legal Education Review 14.
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The backdrop to the movie is the political corruption in Argentina during
the mid-1970s, when the fascist regime could interfere in the legal process
and disregard individual freedom and transparency.6 Clandestine operations,
corruption and power play between role players in the criminal justice system
give rise to the unexpected early release of Gomez and his appointment in a
security operation for the President of Argentina. Esposito and his assistant
are astonished and powerless, but nothing is revealed at this point about
Morales’s reaction and feelings.
A retired Esposito revisits the case after 25 years to complete his first
novel. Still intrigued by the case, he seeks out Morales where he is leading a
quiet, rural life. What he finds provides the twist in the tale.
In the closing scenes of the film, Esposito leaves Morales’s home puzzled
and decides to return stealthily. He watches Morales taking food to an
outbuilding where he finds an aged, incarcerated and worn Gomez. The
film makes it evident that by removing the values of dignity, hope and human
interaction and by pursuing revenge, Morales not only deprived his prisoner
of his humanity, but he himself became a victim for life. Despite criticism of
being grotesque and bizarre,7 in my view the visual images and words are
haunting, especially when Gomez begs Esposito to ask Morales to at least
talk to him. Morales only responds lifelessly: ‘You said it would be life.’
These images poignantly portray a prisoner and his ‘warden’ who are both
left without any hope for the future.
The secret in their eyes provides particular insights into the human
experience of both Morales and Gomez following the murder of Morales’s
wife. Morales believed he had been betrayed by the criminal justice system
and expected Gomez to ‘pay back’ by suffering himself. It is evident that he
felt that justice could only be achieved by inflicting appropriate harm in
terms of degree and length (thereby taking life imprisonment literally).8 He
felt by taking the life of his wife, Gomez owed him his life.
Of importance to this paper is the understanding of sentencing issues by
Morales (the widower). During his communications with the police in the
investigation phase, he is informed that the likely sentence for the perpetrator
would be life imprisonment. He seemingly approves of it as being a proper

6

J Holland ‘The secret in their eyes’ (2009) 305 1 Daily Variety 16.

7

P Bradshaw The Guardian Film review 12 August 2010 http://www.guardian.co.uk /
film/2010/aug/12/the-secret-in-the-their-eyes-review (accessed 20 May 2011).

8

L Davis & R Snyman (eds) Victimology in South Africa (2005) 126.
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sentence and indicates that what he perceives as fair for the crime involved
is for the perpetrator ‘to live a life full of nothingness’. His literal understanding and expectation, however, become clear from the extreme steps he
takes to achieve ‘justice’ in the face of his perceived betrayal by the system
during the post-sentence phase. The actions of Morales, following the
(unjustified) early release of Gomez, raise a number of issues relating to the
rights of victims.
In addition to Morales’s position, the film highlights the contrast between
the lawful implementation of life imprisonment (as executed by the state)
and the situation where a victim, obsessed with vengeance, assumes that
function in a literal sense. This scenario raises awareness of human rights
imperatives underlying lawful incarceration (that is, had the sentence of life
imprisonment run its full term). The emphasis is on the obligations relating
to maintaining human dignity, the conditions of detention and the need for
human interaction.
The film highlights the rationale for the existence of rights for victims
and offenders during the post-sentence phase, the inherent tension between
them, and the need for striking a balance. By depicting the dilemma of Morales
and Gomez, the viewer is trapped by equal empathy for both of them. As
referred to above, legal education, in particular law students’ understanding
of post-sentencing issues, may be enhanced by using the film to supplement
legal text and lectures.

3 Victims of violent crimes in the South African criminal
justice system
3.1 Legitimate expectations by victims
South Africans are exposed to exceptionally high levels of victimisation by
violent crimes such as rape and murder.9 Van Zyl Smit10 points out that the
state has a wide discretion to defend the constitutional rights of its citizens
9

S v Makwanyane & Another 1995 2 SACR 1 (CC) para 117: ‘The level of violent crime
in our country has reached alarming proportions. It poses a threat to the transition to
democracy, and the creation of development opportunities for all, which are primary
goals of the Constitution. The high level of violent crime is a matter of common
knowledge and is amply borne out by the statistics provided by the Commissioner of
Police in his amicus brief …’; also S v Vilakazi 2009 1 SACR 552 (SCA) para 2.

10

‘Sentencing and punishment’ in S Woolman et al Constitutional law of South Africa (2010)
49.
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and that the punishment of offenders through the criminal justice system is
one of the options. This requires placing adequate sanctions in support of
the state’s endeavour to protect individual rights in the criminal justice
system.11 Adequate punishment would certainly include proper execution.
Following the abolition of the death penalty in 1995,12 South African
citizens can currently expect life imprisonment as the most severe sentence
that can be imposed on offenders convicted of the most heinous crimes.
Certain categories of rape and murder crimes, with particularly aggravating
features, have been selected by the legislature as deserving a sentence of life
imprisonment.13 The offences of pre-meditated murder and multiple rape,
as is the case in the film, fall into this category. These sentences are, however,
not mandatory. 14 Life imprisonment is linked to the principle of
proportionality (based on all factors relevant to the crime, criminal and
interest of society), and courts are obliged to prevent injustice to offenders,
thus avoiding disproportionate sentences.15
The Supreme Court of Appeal in S v Vilakazi16 cautioned against a
perfunctory attitude in cases where minimum sentences are applicable and
highlighted the proper attitude in these matters:17
From those who are called upon to sentence convicted offenders, such
cases call for considerable reflection. Custodial sentences are not merely
numbers. And familiarity with the sentence of life imprisonment must
never blunt one to the fact that its consequences are profound.
11

As above. See also 49-2 for the right of family members to seek proper prosecution and
punishment of murderers.

12

Makwanyane (n 9 above).

13

The Criminal Law Amendment Act 105 of 1997 came into operation on 1 May 1998
and sec 51 makes provision for a system of discretionary minimum sentencing where
more serious crimes are concerned. Sec 51(1) prescribes life imprisonment as a sentence
for selected cases of murder and rape (Schedule 2 Part I). A Kruger Hiemstra Suid-Afrikaanse strafprosesreg (2010) 755 emphasises that the motivation for life imprisonment is
to protect society against dangerous criminals.

14

Sec 51(3)(a) of the General Law Amendment Act 1997 provides the court a discretion
to impose a lesser sentence than that prescribed by the Act where ‘substantial and
compelling circumstances’ are present. See S v Malgas 2001 1 SACR 469 (SCA)
(Malgas) for the interpretation of how this section should be applied. Also SS Terblanche
‘Mandatory and minimum sentences: Considering s 51 of the Criminal Law Amendment
Act 1997’ (2003) Acta Juridica 220. He criticises the introduction of minimum sentences
as creating a false sense of security as ‘something that will be effective against the high
crime rates’.

15

S v Vilakazi (n 9 above) para 14.

16

S v Vilakazi (n 9 above) para 22.

17

S v Vilakazi (n 9 above) para 21 (my emphasis).
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The same Court in S v Matyityi reiterated that the reasons for departing from
the prescribed sentence should at all times survive scrutiny and courts should
not revert to vague and ill-defined concepts such as ‘relative youthfulness’
or the whim of the individual judicial officer: ‘Predictable outcomes … is
foundational to the rule of law which lies at the heart of our constitutional
order.’18
It is, however, submitted that victims of serious violent crimes have no
way to predict the sentence of their wrongdoers. While they may be aware
that the law certainly authorises (and prescribes) life imprisonment as a
discretionary minimum sentence for murderers and rapists in certain
instances, the final determination of the sentence will only transpire on the
day of the sentencing judgment.19 The question, to the end, thus remains
whether the court will find that the crime is proportionate and deserving of
life imprisonment, or whether, by imposing a life sentence, an injustice would
be done to the accused.20
Once the sentence is determined, the actual term of incarceration to be
served21 is of the utmost importance, not only to the offender, but also to the
victim(s).22 Victims and their relatives should understand the implications
and consequences of life imprisonment. Satchwell J23 showed sensitivity to
18

2011 1 SACR 40 (SCA) para 23 (my emphasis).

19

See SS Terblanche Guide to sentencing in South Africa (2007) ch 5 for a discussion of the
discretion with regard to sentence as well as ch 8 for the sentencing factors that will be
taken into a court before a sentencing decision. For an analysis of the sentencing factors
pertaining to child rape, see A van der Merwe ‘In search of sentencing guidelines for
child rape: An analysis of case law and minimum sentence legislation’ (2008) 71
Journal of Contemporary Roman Dutch Law 589.

20

Another factor may influence the consideration of life imprisonment, namely the
prosecution’s failure to inform the offender via the charge sheet or indictment of life
imprisonment as a possible sentence implication. (See B King ‘Are our criminal courts
failing society and victims of crime in particular?’ (2011) De Rebus 59-60 for a critique.)

21

See the discussion of parole for life offenders below. In the instance of a justified deviation from life imprisonment, the period of the sentence to be served before parole is
considered is either four-fifths or 25 years, whichever is the shortest (see sec 73(4) and
sec 73(6)(b)(v) of the Correctional Services Act 111 of 1998).

22

DW van Ness & KH Strong Restoring justice: An introduction to restorative justice (2010) 134.
A recent example is the family of Chris Hani who opposed the early release on parole of his
murderer on an ongoing basis. See ‘Family of Chris Hani joined to oppose parole application’
http://www.facebook.com/group.php?gid=32546198319 (accessed 28 May 2011).

23

S v M 2007 2 SACR 60 WLD para 50. The court ordered a specific session with the
victim in a rape case after the perpetrator had been sentenced to life imprisonment where
the probation officer had to explain sentencing issues to her. See A van der Merwe
‘Therapeutic jurisprudence: Judicial officers and victims’ welfare – S v M 2007 2 SACR
60 (WLD)’ (2010) 23 South African Journal of Criminal Justice 98 for a discussion of the
case.
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this need by putting a communication strategy in place to inform the victim
about sentencing considerations and implications. Such an approach should
be followed in more cases since victims can greatly benefit from such
information. It is submitted that section 299A,24 as discussed below, places
judicial officers in a position to spend time with victims and immediate
relatives, when present in court, to address not only their right to be present
at future parole hearings, but to ensure that they understand the sentencing
process, their role in it, and relevant factors that influence the court’s
decision.25
3.2 Empowering victims through awarding rights
This paper focuses on the rights relevant to the post-sentence phase; the
rights relating to fair and dignified treatment and the offering and receiving
of information. For the purposes of the rights awarded in terms of the Service
Charter for Victims of Crime in South Africa 2007 (Victims’ Charter),26 a
victim of crime is broadly defined as27
a person who has suffered harm, including physical or mental injury;
emotional suffering, economic loss; or substantial impairment of his or
her fundamental rights, through acts or omissions that are in violation of
our criminal law. The term ‘victim’ also includes, where appropriate, the
immediate family or dependants of the direct victim.

Aiming to empower victims in general in their ensuing journey through the
criminal justice process, they are awarded certain rights in the Victims’
24

Criminal Procedure Act 51 of 1977 (as inserted by sec 6 of Act 55 of 2003) read with
the directives regarding complainant participation in Correctional Supervision and
Parole Boards, 2006 GN R248 in Government Gazette of 7 April 2006. See discussion
below under victims’ rights.

25

See Van der Merwe (n 23 above) 98.

26

http://www.justice.gov.za/VC/docs/vc/2007%20Service%20charter%20ENG.pdf
(accessed 20 May 2011). In response to victims’ argument that, unlike offenders, the
Constitution offers them very little, the Charter was accepted by Cabinet at the end of
2004 (Ministry of Justice and Constitutional Development (2/12/2004) Press Statement:
Cabinet approves the South African Service Charter for Victims of Crime). See also
South African Law Commission Sexual Offences: Process and Procedure. Discussion
Paper 102 Project 107 (2001) 646–647.The Charter does not create any new rights per
se but raises awareness and consolidates existing rights and procedural options for
victims. It was officially launched in 2007.

27

Minimum standards on services for victims of crime (2007) 1 http://www.justice.gov.za/
VC/docs/vcms/2007%20MIN%20STAND%20ENG_V2.pdf (accessed 20 May
2011). This definition is in line with the United Nations Declaration of the Basic
Principles of Justice for Victims of Crime and Abuse of Power (GA/Res/40/30).
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Charter. The rationale of emphasising victims’ rights by way of a charter is
to promote the equal enjoyment of constitutional rights and freedoms for
both offenders and victims.28 Furthermore, it recognises the serious impact
of crime and its potential for undermining the human rights of victims.
Ponnan JA29 highlights that an enlightened and just penal policy requires not
only the consideration of a broad range of sentencing options, but also the
application of a victim-centred approach. The focus on accommodating
victims more effectively in the criminal justice system reaffirms the
democratic value of human dignity: ‘It enables us … to vindicate our
collective sense of humanity and humaneness’.30 Recent legislation31 and
directives 32 also provide a statutory platform that promotes victim
involvement and advocates values such as the healing of relationships33 and
addressing harm.34
Unlike the position pertaining to the use of victim impact statements
during the pre-sentence phase,35 presentations made by victims or immediate
family for purposes of parole decisions are allowed only in terms of violent
crimes. Section 299A of the Criminal Procedure Act 51 of 1977 affords the
right to a complainant or an immediate relative, in the case of an offender
being imprisoned on a charge of murder (as in the film), to make representations or to attend any relevant meeting with regard to the accused’s

28

Victims’ Charter, Preamble.

29

See S v Matyityi (n 18 above) para 16 for its strong pronunciation towards a more
victim-centred approach during sentencing.

30

As above.

31

Such as the Child Justice Act 75 of 2008 (secs 61, 62 & 73(1)), the Criminal Procedure
Act 51 of 1977 (sec 299A), and the Criminal Law (Sexual Offences Act) Amendment
Act 32 of 2007 (sec 2).

32

n 23 above.

33

Sec 55 of the Child Justice Act 75 of 2008.

34

Sec 62 of the Child Justice Act 75 of 2008. Developments of this kind have led to the
context, when dealing with victims in the criminal justice system, being a multi-disciplinary
approach. Eg, by focusing on the well-being of victims (and offenders), psychology
plays a more significant role in the realm of criminal justice. In addition, victimology
has been gaining recognition not merely as an ideology, but as an academic discipline
(Davis & Snyman (n 8 above) 349).

35

The Victims’ Charter provides all victims the right to participate in, and offer information
during, sentencing proceedings in order to bring the impact of the crime to the court’s
attention (as above, clause 2). See K Müller & A van der Merwe ‘Recognising the
victim in the sentencing phase: the use of victim impact statements in court’ (2006) 22
South African Journal on Human Rights 647 for a comprehensive discussion of the use
of impact statements.
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future parole hearings.36 When present during sentencing, the court must
inform the immediate relative of the deceased accordingly.
If the relative intends to exercise the above right, he or she in turn has a
duty (i) to inform the Commissioner of Correctional Services thereof in
writing; (ii) to provide the Commissioner with his or her postal and physical
address in writing; and (iii) to inform the Commissioner in writing of any
change of address.37 The Commissioner must inform the Parole Board (Board)
in question accordingly and the latter must inform the relevant person in
writing when and to whom he or she may make representations or when and
where a meeting will take place.38 The contact details of the relative should
be kept confidential and used only for purposes of contact by the Board.39
Involvement in Board hearings may be requested at any time during the
offender’s term of imprisonment.40 The family may choose to be assisted by
a legal advisor at any time.41
The format of statements made to the Board may vary. Input at the hearing
may be made verbally, in writing, or by audio or video recording.42 The
statement may further deal with an impact statement, a statement of
opposition, and recommendations on possible parole conditions. The latter
two options should refer to the risk posed to the complainant or family by
the offender on his or her release.43 The impact statement allows for a
description of the physical, financial and emotional effects of the offence

36

Sec 299A(1) of the Criminal Procedure Act 51 of 1977. Close relatives are also made
aware of these processes in the Minimum standards on services for victims of crime Part II
(n 27 above) paras 24-27.

37

Sec 299A(2).

38

Sec 299A(3).

39

Directive 4 (n 24 above). Compare the position in England and Wales where it is
accepted that it is the state’s duty alone to decide on the offender’s future. Victims are
therefore not allowed this allocution right and a Family Information Statement (FIS),
strictly limited to the effect of a death, is allowed before sentence; M Davies et al
Criminal justice (2010) 86.

40

Directive 3(5) (n 24 above).

41

Directive 9 (n 24 above).

42

Directive 4 (n 24 above).

43

The term ‘complainant’ is defined in Directive 1 as ‘complainant or relative as
contemplated in sec 299A(1) of the Criminal Procedure Act 51 of 1977’. Thus, though
the term ‘complainant’ is used in the reference to the statement of opposition (Directives
5(2) and 7(b)), it is argued that it is not only available to complainants themselves, but
also to immediate relatives. See B Emmerson & A Ashworth Human rights and criminal
justice (2001) 558 paras 18.69–18.70 for examples of cases where families took to the
court in an effort to oppose the offenders’ release on parole.
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committed on the immediate family.44 In other words, in the context of the
film, the after-effects of Liliana’s death on Morales himself, her parents,
siblings and children (if she had any) could have been presented at the hearing.
Morales may also have been questioned by the Chairperson of the Board to
clarify his statement and to obtain useful and relevant information regarding
the decision at hand.45
In order to prevent any ill-informed expectations, the Board informs
anybody making representations to them that it will only be one of several
factors to be balanced in reaching a final decision.46 Though these proceedings
certainly allow for a more formal role of victim and family involvement in
parole hearings, they still have no power to determine the outcome. The
rationale for this approach is that the family of the deceased would not be
impartial and, therefore, would not be objective and fair in evaluating all the
other factors relevant to the parole decision.
The outcome as well as all conditions imposed should be communicated.
The Board may include provisions if it appears to be necessary to prevent
the offender from making unwarranted contact with the family. By choosing
to be kept informed of the serving of the sentence by the accused, the relative
will also be informed of an escape from custody and any transfer to other
prisons.47
Furthermore, it should be noted that the Chairperson is instructed to
address the needs and concerns of family members, to be ‘complainantsensitive’, and to act with dearness and compassion during interaction with
the relatives.48 Other aspects expected to be adhered to refer to identifying
the victim’s perceived and actual fears (and addressing them) and, if needed,
to allow an accompaniment to support the person. Comprehensive
information should be provided to the victim or family related to the process,
the hearing itself and their role therein, with a staff member designated for
their assistance.
It is significant that the above instructions to the Board and its personnel
go further than the mere provision of information. It is also instructive of
44

Directive 7 (n 24 above).

45

Directive 12(2) (n 24 above).

46

Directive 8 (n 24 above).

47

See in general Minimum standards on services to victims of crime (n 27 above), Part III,
inter alia, paras 3 & 4 where interaction with the Department of Correctional Services
is explained to victims in terms of the Charter. See also Directive 3(4).

48

Directive 12 (n 24 above).
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their attitude and approach towards complainants and family members. In
order to meet these requirements, they will require particular skills, such as
listening, and knowledge of victimology and psychology. Training seems to
be essential before they can effectively perform their functions within this
new paradigm. The challenge would be to make the required mental shift.
Victim involvement to this extent is not a general practice internationally49
and parole involvement on this scale has only been formally introduced to
South Africa since 2003, with the directives following in 2006. The offences
of pre-planned murder and multiple rape normally attract a lengthy term of
imprisonment and it might be too early to properly evaluate the impact of
these provisions. Research in this regard should be done in order to gain
insight into attitudes of victims and immediate family members to these
innovations.
This approach is certainly open to criticism and questions have been
raised about practices like these. Questions relate to the disguised persuasion
of victims to co-operate in general in the criminal justice system, the
possibility of being used by politicians in furthering their own pursuits, and
whether therapeutic effects should not be sought elsewhere.50 Further, in the
light of overcrowding being a serious problem in the prison population,51
family contributions towards prolonged incarceration of particular offenders
may not be persuasive. On the other hand, if the statement of opposition
indicates valid and substantial reasons showing that the offender poses a
risk, it should be viewed differently. Politically-motivated opposition may
also be persuasive in this regard, as is the case with early release discussed
below.52
It would appear that under a victims’ rights dispensation, based on the
assumption that the incarceration of Gomez had run its proper course,53
Morales would have had the choice to make representations and even oppose
49

Davies et al (n 39 above).

50

As above.

51

C Giffard & L Muntingh The effect of sentencing on the size of South African prison
population Report 3 Open Society Foundation for South Africa (2006) 7-11.

52

n 22 above. Also K Mhambi ‘Clive Derby-Lewis on the wrong side of history’ http://
mhambi.com/2008/11/clive-derby-lewis-on-the-wrong-side-of-history/ (accessed 30
November 2011); E-News ‘Clive Derby-Lewis released soon?’ http://www.youtube.
com/watch?v=vvY6bqmlN1Y (accessed 30 November 2011); also see the medical
parole granted to Shabir Schaik (n 92 below).

53

The possibility of covert corruptive political influence playing a role in early release
from parole is never excluded.
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Gomez’s placement on parole. In the event of him desiring that and being
duly notified, he would have been offered a voice – for himself and his
deceased wife.54 This would further have assisted in preventing the death
from becoming a mere ‘silent crime statistic’.55 The acknowledgment of
Morales, as an indirect victim and as someone who had an interest in the
release of his wife’s murderer, amounts to upholding his right to dignity.56
Acknowledging and showing respect for his feelings, as per the representation
of his choice, would amount to achieving justice in another sense.57
3.3 Effects of violent crime and the need for victim support
People, generally, perceive their worlds to be meaningful.58 When this
assumption is shattered by an event such as the murder of a spouse,
psychological distress is experienced that may manifest in depression,
helplessness, acute anxiety and neurosis. A heightened sense of distrust,
uncertainty about the future and feelings of self-blame may also be
experienced. Being a victim of violent crime is a traumatic event. If this
trauma is not addressed, it can cause the victim to suffer from post-traumatic
stress disorder (PTSD) on a long term basis.59
Although a government Victim Empowerment Policy60 has been put in
place, it is difficult to monitor the actual implementation and various
problems that are encountered in the implementation.61 A larger number of
lay counsellors and volunteers (trauma specialists, therapists and other
professionals) are needed to contribute to these programmes.62 Moreover, it
appears that counselling of bereaved families after the murder of a relative is

54

See S v Matyityi (n 18 above) para 16.

55

S v Matyityi (n 18 above) para 15.

56

Simultaneously a right and a central value (I Currie & J de Waal The Bill of Rights
handbook (2005) 275).

57

H Zehr The little book of restorative justice (2002) 19, cited in Davis & Snyman (n 8
above) 122.

58

R Janoff-Bulman & IH Frieze ‘A theoretical perspective of understanding reactions to
victimisation’ (1983) 39 2 Journal of Social Issues 1-3, cited in Davis & Snyman (n 8
above) 224.

59

http://www.mental-health-today.com/ptsd/dsm.htm (accessed 26 May 2011).

60

See Davis & Snyman (n 8 above) 84-92 for a discussion of the South African model of
victim empowerment.

61

Davis & Snyman (n 8 above) 81–83.

62

JA Nel & DJ Kruger From policy to practice. Victim empowerment in South Africa: A followup study (2004) 10, cited in Davis & Snyman (n 8 above) 82.
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not always prioritised, as it should be.63 Proper support for victims of serious
crime remains critical and, in the absence thereof, ‘the sting in the memory’
of the wrong will often remain which, in turn, can poison a person’s entire
existence.64

4 The rights of offenders sentenced to life imprisonment
The film The secret in their eyes shows the alarming contrast between the
lawful implementation of life imprisonment (as executed by the state in a
democracy) and the situation where a victim, obsessed with vengeance,
literally assumes that function. The human rights imperatives underlying
lawful incarceration (had the sentence of life imprisonment run its full term)
are explored in this section. The emphasis is on the obligations relating to
maintaining human dignity, the conditions of detention and the need for
human interaction. In addition, the procedures for release on parole are
briefly investigated.
Both victims and offenders have an inherent dignity and the right to have
it respected and protected.65 In addition, the freedom and security of the
individual prohibits the treatment or punishment of an offender in a cruel,
inhuman and degrading way.66 All three these concepts ‘in some form and to
some degree, involve the impairment of human dignity’.67 The right to human
dignity also demands that, after serving a lengthy term of imprisonment and
upon showing reform, the offender should have some hope of release.68 A
life-long term of imprisonment without the possibility of release would
violate both the right to freedom and security and the right to human dignity.69
63

See Western Cape Government http://www.capegateway.gov.za/eng/your_gov/3576/
pubs/public_info/V/154344 (accessed 26 May 2011) where, despite, significant steps
with regard to other crime areas, such as sexual violence, no service for bereaved family
members is offered. Further, information about services and contact details on websites
seems outdated, http://www.justice.gov.za/VC/docs/2005_NationalDirectory_dsd.pdf
(accessed 26 May 2011).

64

D Tutu No future without forgiveness (1999) 218-219, in analogy to his explanation of
the true meaning and value of forgiveness towards serious wrongdoings.

65

Sec 10 Constitution of the Republic of South Africa 1996.

66

Sec 12(1)(e) South African Constitution.

67

S v Dodo 2001 3 SA 382 (CC) para 35.

68

Currie & De Waal (n 56 above) 277. See also Makwanyane (n 9 above) para 134 in this
regard.

69

Currie & De Waal (n 56 above).
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Offenders, unlike victims of crime, enjoy constitutional70 protection as
arrested, accused and detained persons. In the context of this paper, the
rights relating to the conditions of detention and human interaction are
relevant.71 The conditions of detention should be consistent with human
dignity and minimum provisions refer to exercise, adequate accommodation,
nutrition, reading material and medical treatment.72 It is not clear from the
film whether more than (solitary) accommodation and food had been
provided for Gomez. What was most striking was the effect of the deprivation
of communication (use of language) on Gomez, not to mention the lack of
visitation rights.73 Visits by, for example, next of kin or a religious counsellor
are consonant with respect for the dignity of the offender. It further provides
the opportunity for those caring about the welfare of the offender to monitor
physical and psychological abuse and to lodge complaints if necessary.74 I
submit that these rights to human interaction also point to the essence of
being human. The guiding constitutional principle regarding the concept of
ubuntu underscores the recognition and furtherance of the dignity and
wholeness of all people through social relationships and practices.75 A sense
of well-being cannot be experienced in permanent isolation.
The South African parole administration is currently influenced by the
Correctional Services Act 8 of 1959 (old Act), and the new Correctional
Services Act 111 of 1998 (Act). The release of prisoners already serving
sentences at the time of the final commencement of the new Act76 shall still
be determined by the old Act and policy and guidelines formerly applied,77
For life prisoners, the policy changed in 1996/1997 and, although they could
still be released after 15 years, they were generally considered for parole

70

Sec 35 Constitution.

71

Secs 35(2)(e) & (f) Constitution.

72

Sec 35(2)(e) Constitution.

73

Sec 35(2)(f) Constitution.

74

F Snyckers & J le Roux ‘Criminal procedure’ in S Woolman Constitutional law of South
Africa (2010) 51.

75

Y Mokgoro ‘Ubuntu and the law in South Africa’ 1 http://www.ajol.info/ index.php/
pelj/article/viewFile/43567/27090 (accessed 30 November 2011).

76

1 October 2004.

77

Sec 136 provides that the release of prisoners already serving sentences shall not be
affected by the Act, and would be dealt with in terms of the Correctional Services Act
8 of 1959 and the policy and guidelines formerly applied.
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after serving 20 years.78 Life-term offenders sentenced after 1 October 2004
become eligible for parole only after 25 years.79 This includes full and day
parole. Life offenders who turn 65 may be released on parole on condition
that they have served at least 15 years of their sentence.80 In the event of an
offender being terminally ill, medical parole may be awarded.81
The previous system of parole was often criticised for not being
transparent and lacking independence in decision making.82 Since parole is
an administrative interference with sentences of imprisonment imposed by
a court of law, the composition of structures taking these decisions is of great
importance. Taking into account the earlier criticism, Correctional
Supervision and Parole Boards are now constituted in a more representative
manner83 and objective guidelines must be followed.
Based on a case management system, the parole process is automatically
activated to operate in line with the minimum periods to be served. A Case
Management Committee compiles a profile report for each offender to be
submitted to the Board.84 The quality of the presentation is of importance
and the Board has the duty to properly consider it.85 Relevant documents
that should be attached may include written presentations by the offender
himself, his lawyer and the victim’s input, if he or she so wishes. The offender
has the right to respond to any statement made to the Board by the victim or
immediate family,86 and he or she must be present during any verbal
representations.87 The Board makes recommendations to the National

78

H Fagan ‘Curb the vengeance: Laws on minimum sentencing and parole spell worsening
prison conditions’ (2004) 10 South African Crime Quarterly 3. Also note that the original
duration of life imprisonment was ten years.

79

Sec 73(6)(iv) Correctional Services Act 111 of 1998.

80

As above.

81

Sec 79 Correctional Services Act 11 of 1998. Note that the Correctional Amendment
Bill [B41] 2010 may change the current provisions related to medical parole.

82

C Cilliers ‘New horizons for parole application in South Africa’ (2006) 19 Acta Criminologica ii.

83

Two members from the community are required for the board’s constitution.

84

See sec 42(2)(d) of Act 111 of 1998 for the guidelines on what information should be
in the report. Also FCM Louw The parole process from a South African perspective LLM
dissertation, University of South Africa, 2008 71. He points out that it is the most
important document in the life of an offender.

85

Louw (n 84 above) 87 emphasises that the main question always remains whether each
report is correctly prepared.

86

Directive 6(1) (n 24 above).

87

Directive 6(2) (n 24 above).
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Council which in turn makes recommendations to the Minister.88 The
Commissioner or Minister of Correctional Services has a veto right against
any decision of the Board in that an appeal to the Parole Review Board is
allowed by either of them.89
In the film, Gomez, a young man at the time of sentencing, would, on the
assumption that his sentence had run its full course, be released on full or day
parole either after 20 or 25 years. This is based on the assumption that his
profile report was correct, that he was not at risk of re-offending and that
Morales’s opposing statement would not outweigh other important
considerations.90 Notwithstanding, Gomez’s own health might have played
a role in effecting release before the expiry of the above terms, as medical
parole remains an option to all offenders.91 Further, even under a democratic
dispensation, covert political motives may influence the decision surrounding
early release.92 In any event, the future of Gomez would not be determined
by Morales’s need for revenge. Gomez would have been able to retain a
measure of hope – to be released from prison based on future objective
evaluation.

88

Secs 78(1) & (2) of the Correctional Services Act 111 of 1998. See also sec 73(5)(a)(ii)
that, at the time of writing, involves the court in the determination of the final date of
release. An amendment is, however, expected to come into operation, leaving the final
decision with the Minister (sec 48(b) of the Correctional Services Amendment Act 25
of 2008).

89

Cilliers (n 82 above) iv.

90

Direction 8(1) (n 24 above) refers to other factors that are taken into account, such as
the offender’s response to rehabilitation initiatives, support systems in the community,
the probability of re-offending, and the risk that the offender may pose to the community
at large.

91

n 81 above.

92

See some of the debate surrounding the early release of Shabir Shaik, who was sentenced
for fraud to 15 years in terms of the minimum sentencing legislation, but released after
two years and four months: SAPA ‘Review Shaik’s parole, says DA’ http://
www.polity.org.za/article/review-shaiks-parole-says-da-2010-01-19 (accessed 29 May
2011); S Khumalo ‘Shaik parole process questioned’ The Mercury 1 March 2011 http:/
/www.themercury.co.za/ shaik-parole-process-questioned-1.1034248 (accessed 29 May
2011): SAPA ‘Shaik’s parole could be cancelled’ Times Live 14 March 2011 http://
www.timeslive.co.za/local/article966805.ece/Shaiks-parole-could-be-cancelled (accessed 29 May 2011).
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5 Conclusion
The film The secret in their eyes provides a unique insight into the experience
of both the indirect victim and offender following the commission of a violent
crime, in particular during the post-sentence phase. It poignantly illustrates
how, in the event of the state forsaking its duty to adequately punish a murderer,
the immediate relative – the widower in this instance – becomes a victim
himself in the desperate pursuit of justice. The film re-affirms the rationale
underpinning a rights culture for victims and offenders. It further illustrates
the inherent tension between rights of victims and offenders and the acute
need to strike a balance between them. The paper also illustrates how the use
of film may supplement the education of law students by humanising legal
text and formal teaching.
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Narrative research and human rights law: A
case study of Rwanda
Cori Wielenga

Summary
This paper considers the role of narrative research in human rights law,
using Rwanda as a case study. The post-genocide Rwandan government
has declared its intent to align itself with international human rights law
and instil human rights practices. However, Rwanda’s human rights record
remains controversial. Narrative research can contribute to our
understanding of the status of human rights in Rwanda through allowing
for in-depth, qualitative research of complex phenomena. This paper
positions itself in the broader debate concerning the application of human
rights in the African context, particularly in terms of the right to
development. It argues that a more sophisticated reconceptualisation of
African identity is necessary and that narrative research can assist in
developing uniquely African ways of engaging universal human rights
discourse and laws.

1 Introduction
Narrative research is the study of the stories people, communities and nations
tell one another. These stories are dynamic and in dialogue with one another,
and not only represent but also shape reality. Narrative research allows one
to understand the kinds of dialogue happening at all these levels of society
and is useful for an in-depth analysis of this dialogue through analysing the
stories people tell by contextualising these stories within broader national
and international narratives and discourse.
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This paper begins by explaining what narrative research is and how it has
the potential to contribute towards understanding and perhaps even shaping
human rights discourse and legal practice. It briefly describes the Rwandan
context, including the status of human rights discourse and law in that
country. This is placed in the broader context of human rights discourse in
the African context, and the contribution narrative research might make to
further the debate with regard to reconceptualising a uniquely African
interpretation of universal human rights.
From a cursory glance at the human rights literature it seems that the
advances in African conceptualisations of identity that have been made in
the fields of sociology, anthropology and the like are not reflected in this
literature. The understanding of identity seems at times to be limited to the
dichotomies of individualism and collectivism. As human rights application
in the African context seems to depend largely on how identity is
conceptualised, the gap between academic advancement in the area of identity
and human rights literature seems problematic. This paper hopes to
contribute to narrowing this gap by pointing out more sophisticated and
nuanced ways of conceptualising African identity. It is hoped that this might
be helpful in thinking about the application of human rights in the African
context.
The focus of this paper is on human rights discourse rather than human
rights law per se. Sen discusses the debate between the early theorists on
whether human rights can be taken seriously unless they are legalised.1 Sen
argues that social change takes place in other ways than through punitive
legislation. Further, the changes fostered in society through robust human
rights discourse can influence and impact on laws. Although human rights
laws exist in Rwanda, they are often interpreted and implemented in ways
that invite international criticism. The reconceptualisation of human rights
in this paper is not limited to human rights discourse but may well impact on
legislation as well, particularly in respect of the highly-contested right to
development.

1

A Sen ‘Human rights and development’ in SP Marks & BA Andreassen (eds) Development
as a human right: Legal, political and economic dimensions (2006).
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2 What is narrative research?
Narrative research is any research that uses or analyses narrative material,
either as the object of the research or as the means to study another question.2
This form of research provides ways in which to learn about the inner world
of people and gives insight into how people experience their identities. Even
if these narratives are not seen as factual accounts, they can also not be
dismissed as mere fiction; they are taken seriously as an interpretation of
aspects of reality. Rosenwald and Ochberg take this point further in referring
to the embeddedness of narratives in social-cultural and political contexts
and the dialogue that takes place between our own narratives and broader
ones.3
Narrative research allows for the gathering of unique and rich data that
cannot be obtained from experiments, questionnaires or observations.4 This
factor makes it a highly relevant methodology for understanding the complex
dynamics of human rights discourse. Particularly in a context with complex
conceptions of identity, and possibly contending public and private
understandings of the self, this kind of in-depth analysis allows one to expose
the discrepancies and make sense of what this might mean for the positive
development of human rights practices.
Apart from generating rich and nuanced data, narrative research is also a
form of action research, in that those who share their stories become
participants in the research. Rosenwald and Ochberg describe how
participating in narrative research is potentially emancipatory.5 As people
participate in sharing their narrative and hearing the narratives of others,
those narratives are reorganised and perhaps even transformed. Balcomb
speaks about how our own narratives can be shattered when we engage the
narrative of the other. He suggests that a crisis takes place when stories are
shattered, and firmly-held ideas or stereotypes are brought into question. It
is the resolution of such a crisis that allows for the construction of new
narratives.6
2

A Lieblich et al Narrative research: Reading, analysis and interpretation (1998) 7.

3

G Rosenwald & RL Ochberg Storied lives (1992) 8.

4

Lieblich (n 2 above) 9.

5

Rosenwald (n 3 above) 16.

6

A Balcomb ‘The power of narrative: Constituting reality through storytelling’ in P
Denis (ed) Orality, memory and the past: Listening to the voices of black clergy under
colonialism and apartheid (2000) 57.
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Narrative research developed in response to the critique of the overuse
of naturalistic approaches to the social sciences and in an endeavour to
develop a more interpretive approach.7 Galtung, writing from a perspective
of non-violence, argues that the naturalist method runs the risk of being
‘violent’ to those being researched. He argues that ‘the researched’ are often
exploited and are encouraged to bare their souls in order to further the career
of the researcher. Further, researchers enter the research project with the
assumption that they have knowledge, insight or understanding about the
researched that the researched themselves do not have. Researchers may
tend to fragment the researched in that individuals are researched
independently from each other, with the assumption that ‘normal society
[consists] of fragmented, unconscious people’ and that what happens to one
individual can be generalised to communities of people.8
Narrative research works with a small sample and aims at gathering indepth, detailed data. It does not pretend to be objective but is consciously
aware of the researcher’s influence on the research process. Interpretation of
the data is always personal, partial and dynamic. Lieblich et al describe it as
‘dialogical listening’ to three voices: the voice of the narrator as represented
by the transcribed text; the voice of the theoretical framework, which provides
the tools for interpretations; and a reflexive monitoring voice, namely, selfawareness in drawing conclusions from the material.9 Narrative research
differs from discourse analysis in that it is less interested in semiotics than in
the meaning that participants make through their narratives about themselves
and the world around them.10
The following section describes the Rwandan context and its commitment
to human rights. After this, the narrative research that was undertaken in
Rwanda between 2005 and 2009 is discussed.

7

D Lazar ‘Selected Issues in the philosophy of social science’ in C Seale (ed) Researching
society and culture (1999) 16.

8

J Galtung Peace: Research, education, action (1975) 272.

9

Lieblich (n 2 above) 10.

10

N Hunt Memory, war and trauma (2010).

Narrative research and human rights law: A case study of Rwanda

257

3 The Rwandan context
Rwanda is tragically known for the genocide that took place in 1994 and left
almost one million Tutsis and moderate Hutus dead and led a further two
million into exile, mostly to the Democratic Republic of Congo (DRC). The
cause of the genocide is said to be ethnic tensions between the majority Hutu
and the minority Tutsi. These ethnic tensions can either be traced to the precolonial monarchy that ruled Rwanda for hundreds of years or the German
and Belgian colonialists who entered the area in the early twentieth century.
Rwandan history has long been contentious. One’s view of the origin of
conflict reveals one’s ideological position. The writing and rewriting of
history began with colonialism and has never ended. This has led some to
describe Rwanda as a ‘mythological’ land built on the narratives those in
power have woven to support their own agendas.11 This is one of the reasons
why narrative research is a particularly helpful approach in the Rwandan
context. The history of Rwanda is less about what happened and more about
what people at various times have said has happened.
Following two long dictatorships that favoured the majority Hutu over
the Tutsi, a civil war broke out in the early 1990s between the government
and the Rwandan Patriotic Front (RPF), which was composed of refugees,
largely from Uganda, who wanted to return to their home country. While
this was going on, in April 1994, the government set into motion a plan that
resulted in the genocide of almost a million Tutsi and moderate Hutu. In the
short period of three months, Rwandans endured unimaginably brutal
violence as people were massacred by machetes, often wielded by neighbours
or ‘friends’. The genocide ended with the defeat by the RPF of the Rwandan
army and genocidal forces. The RPF subsequently became the ruling party
in Rwanda.
The expectation of many, within and without, was that order, good
governance, democracy, stability, equality and peace would come to Rwanda.
However, others feared revenge, retribution and a reversal of the status quo
in Rwandan society with Tutsi being favoured over Hutu in terms of
employment and education. The genocide devastated the country’s human
and other resources.12 The new government worked hard to rebuild Rwanda,
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focusing on development. It welcomed people back from exile and invited
all Rwandans to help rebuild their country. The message they were sending
was one of national unity, and of all Rwandans standing together for a common
cause. Government rhetoric and policy supported this vision and new laws
were implemented, such as the divisionism law which bars any propaganda
of ethnic, regional, racial or divisive character and is punishable by up to
five years in prison.13 Also implemented, in 2000, were the Gacaca courts, a
traditional form of justice to help try the hundreds of thousands of cases of
genocide-related crimes.

4 Human rights in Rwanda
Since 1994, human rights have been institutionalised in Rwanda through the
government’s stated adherence to such instruments as the Universal
Declaration of Human Rights of 1948 (Universal Declaration), the
International Covenant on Civil and Political Rights of 1966 (ICCPR) as
well as the 1948 Convention on the Prevention and Punishment of the Crime
of Genocide, amongst others, in the 2003 Constitution of the Republic of
Rwanda.14
There has been a vast amount of analysis and critique in terms of the
Rwandan government’s alignment, in practice, to its stated commitment to
human rights. Human rights discourse and practice has become highly
contentious in Rwanda, with various opposing camps developing amongst
human rights organisations, academics and African leaders. This is well
illustrated by the public debate between Stephen Kinzer, who authored a
biography about Rwandan president Paul Kagame, and Human Rights
Watch.15 Human Rights Watch and other human rights organisations have
accused the Rwandan government and in particular its President, Paul
Kagame, of gross violations of human rights. Allegations include the
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disappearances and arbitrary arrests of political opponents, limited freedom
of the press, the use of child soldiers in the DRC, and the unlawful detention
of so-called vagrants and street children in the country’s capital city, Kigali.
Kinzer accused Human Rights Watch and other human rights organisations
of Western imperialism, and of using the guise of human rights to mask
other agendas. He argues that the issue at stake in Rwanda is not basic human
rights, which he describes as ‘the right not to be murdered on the street, the
right not to be raped by soldiers, the right to go to school, the right to clean
water, the right not to starve’. These, he argues, have been guaranteed. The
kinds of rights that are being debated include the right to form a radical
newspaper or an extremist political party, with Kinzer arguing that these
rights threaten peace and stability in Rwanda.
In another article, Kinzer sums up the opposing views well:16
Kagame and his allies argue that opening too much political space in
Rwanda now would unleash ethnic hatreds and possibly lead to another
genocide. His critics argue the opposite: that opening political space is the
best way to prevent another genocide.

This kind of contention is common in Rwanda, where the government
implements controversial laws and policies with possible good intentions
and even possible positive outcomes, but which continue to come under
criticism from international actors.
These kinds of contentions make it difficult to know what is really going
on. In the above-mentioned article, Kinzer argues that Rwandans are ‘happy
with’ the strict government laws and policies which have allowed for
significant development and relative stability in the country. If this is so, it
may be asked who human rights organisations are to contend that the lack of
freedom of expression and political opposition needs to be addressed. The
Rwandan Parliament has the highest example of gender equality in the world,
children have access to free education, the poor have access to free health care,
there is employment and educational equality regardless of ethnicity, which
is a historical first in Rwanda, and there is a movement away from ethnicity
altogether towards a united single Rwandan identity. Surely all of these indicate
a positive step towards the integration of human rights in Rwanda?
The debate with regard to whether human rights are being effectively
implemented in Rwanda may depend on how human rights are concept16
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ualised. The following section will consider the discussion with regard to
human rights discourse in an African context and ponders how this may be
reconceptualised in a more helpful way.

5 Challenges to human rights in the Rwandan context
There has been much discussion over the past 40 years about the implementation of the human rights discourse in the African context.17 This has
included arguments about African versus Western philosophy and ways of
life. This section will outline some of the particular issues that have arisen
from this debate, considering them in the Rwandan context, including the
debate between universalism and cultural relativism, the three generations
of human rights, the development of a nation state, and conceptions of African
identity.
5.1 Universalism versus cultural relativism
There has been prolific debate over the past 20 or 30 years between cultural
relativist and universalist interpretations of human rights in the African
context.18 Some argue that the African worldview demands a collective or
communal understanding of human rights and others argue that this has the
potential of undermining the ability of human rights laws to protect the
individual. Howard suggests that the most significant differences between
African and Western perspectives, as they impact on human rights, is that
Africans are more concerned about fulfilling their role in their community
than asserting their individualism, that political decisions are made by group
consensus which stands counter to the Western model of competitive party
politics and that, in African societies, wealth is redistributed as opposed to
the Western idea of private property.19 Writing in the mid-1980s, she argues
that, although this may have been the case in pre-colonial Africa, it is
17
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becoming increasingly less so in urban and even rural Africa. In the twentyfirst century, it is perhaps even less the case and countries like Rwanda seem
to be less concerned with holding on to cultural traditions than entering the
global economy. Where African leaders are still holding onto cultural
relativist interpretations of human rights, some would argue that it is an
attempt by elites to hold onto power and continue with human rights abuses.
Ibahwoh, in a more recent study, argues that although we can accept universal
human rights, we need to remain nuanced in how these are applied in a
diversity of contexts.20 The impact of unique ways of being in the Rwandan
context on human rights will be discussed later on in this paper.
5.2 Competing generations of human rights
Three generations of human rights have developed in response to particular
events in the Western world. In the Rwandan context, it seems that human
rights organisations and the Rwandan government are focusing on opposing
groups of rights. It may be argued that human rights organisations focus
largely on ‘first generation’ rights, namely, civil and political rights. The
greatest concern of human rights organisations in Rwanda is the narrow
political space and the lack of press freedom. However, the Rwandan
government is focused on socio-economic, gender and children’s rights. This
can be seen, for example, in gender equality in all national bodies, free
education for children, a strong response to domestic violence, equal
employment opportunities and the reduction of poverty. Land, water, housing
and food for all are high on the government’s agenda. ‘Third generation’ or
collective rights, including the right to development, remain contentious in
this country where international actors and the Rwandan government have
different ideas about how this is to be interpreted, as will be elaborated upon
later.
5.3 The need for a stable nation state
Universal human rights require a stable nation state that can enforce
compliance to human rights laws in its society. However, the endeavour to
pursue development and state stability often comes at a cost. Ake describes
the tendency in African leadership to secure national unity for the sake of
economic development at the expense of political pluralism.21 One could
20
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argue that in such cases, economic and development rights, such as the right
to clean water, food, housing, education and equal employment, rank higher
than the right to freedom of speech and opposition politics. Howard describes
how African states have the difficult task of political consolidation within
societies that may well be ethnically divided. The broad range of universal
rights that Western powers seem to expect African states to implement may
pose a threat to African leadership and state building which is tenacious to
begin with.22 It remains a tight balancing act for a country recovering from
violent conflict to both secure a stable, united nation state that has the capacity
to enforce human rights compliance, while at the same time allowing for
robust political debate and opposition.
5.4 Conceptions of identity
Apart from the need to balance economic development and the consolidation
of the state with civil and political rights, there is the further challenge that
these rights are based on a particular understanding of identity. Not only
does a universal understanding of human rights perceive people primarily
as individuals, but it also assumes a commitment on the part of those
individuals towards the project of nation building.23 In the African context,
neither an individualistic paradigm, nor a developed sense of citizenship
and nation building exists. In Rwanda, a large percentage of the population
has spent significant amounts of time in neighbouring countries. Many feel
little loyalty to the government or to Rwanda as such. Their primary allegiance
is to their immediate communities on whom they depend for their survival.
Apart from this, their identities are often in flux, as they move through
networks of interdependency.
In line with this understanding of identity, the next section will attempt
to reconceptualise human rights discourse in the Rwandan, and African,
context with consideration to a more fluid, interdependent understanding of
identity.
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6 Human rights and identity in the Rwandan context
Englund helps us to move beyond the dichotomies of individual and
collective conceptions of identity towards a more contemporary African
understanding that he refers to as a ‘relational aesthetic of recognition’.24
Englund argues that, unlike in Western identity politics, where there is an
insistence that every person needs to be rooted in a particular culture, in the
African context people rarely move within single, static identity categories
but rather within fluid networks of self and other identity. Englund argues
for an understanding, in an African context, of complex and multiple rather
than simple, narrowly-defined identities. He suggests that in many postcolonial African states, a common feature is that each person accommodates
multiple identities. In Rwanda, this is certainly the case.
Englund suggests a shift in emphasis from identity categories (either
individual or group) to the relations between categories, communities,
individuals and groups; that more important than the discrete groups is the
fluid movement between them. He argues that the danger of seeing groups as
separate units from one another is that they can easily be manipulated to
foster intolerance, hatred and violence: ‘Other groups and communities are
unreservedly alien, cut off from the fabric of a moral society or, if not
spontaneously keeping their distance, severed by force.’25 African leaders
can then justify suppressing difference (for example, through suppressing
minority or disadvantaged groups) in the name of national unity.
He argues that every community is a network of complex relations. Thus,
rather than recognising or acknowledging distinct communities of difference,
one would acknowledge the relations that unite those groups, and to
acknowledge these relations not only as something that is inserted between
communities after they emerge, but as intrinsic to the very emergence of the
communities. Although Englund writes in the context of identity politics,
some of these ideas can be transferred to the issue of human rights. Rather
than asserting the rights of the individual or collective rights, this position
would argue that fundamental is the working of human rights discourse in
the networks between people.
Englund suggests making relationships and connections the starting point
of the politics of recognition. But this is difficult in a context where identity
24
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politics means having a specific, discrete identity and where every person is
rooted in a particular culture. He argues that an alternative to discrete
individuals, groups and communities pursuing their own agendas might
involve looking at contemporary African ways of being such as ‘cosmopolitan
citizenship, multiple post-colonial identities and cosmological ideas about
the person and the self ’.26 Englund would argue that the complex networks
of relationships between identities, within a person and between people, are
intrinsic to the living out of identities in the post-colonial African context.
According to Englund, there are two avenues that a relational aesthetic
of recognition could take. One could either emphasise a common citizenship
or nationality in which everyone finds a sense of unity, or one could
emphasise the ‘interconnectedness that transcends national identities; a transnational understanding of identity’.27 This reconceptualising of African
identity in more sophisticated terms opens up spaces where new ways of
thinking about human rights discourse and law may emerge.
Englund is one of many who are reconceptualising identity in more
nuanced ways. Jenkins, in the context of ethnic studies, speaks of nominal
and virtual identities. He suggests a way in which the tension between national
identity, personal autonomy and a sense of community can be understood.28
Nominal identity refers to that which is titled (for example, ‘Hutu’, ‘Tutsi’,
‘Rwandan’) and virtual identity refers to that which is lived. He argues that
these overlap but are not always the same thing. The nominal is less likely to
change than the virtual, which remains dynamic. By freezing identity
categories in terms of the nominal, the natural processes of virtual identity
are hampered and disallowed to grow into something new. He argues that
identity is always in flux and emerging. Static identity categories hamper the
natural development towards different ways of engaging one another, which
is necessary in societies recovering from violent conflict. The following
section will discuss some of this theory in terms of the narrative research
that was undertaken in Rwanda.
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7 Narrative research, Rwandan identity and human rights
This paper is based on research undertaken for my doctoral research on
reconciliation in Rwanda between 2005 and 2009.29 An aspect of the research
was collecting life stories from four Rwandan men between the ages of 25
and 35. All four spoke fluent English and had similar educational
backgrounds. These life stories were collected between October 2007 and
September 2008. Follow-up interviews were held between May and
September 2009. This means that there was approximately a year to a year
and a half between the initial interviews and the follow-up interviews. This
period allowed for interesting dialogue around what had changed in the
intervening time.
The life stories of the four young men were exchanged between them and
they were given an opportunity to respond to these. Ideally, the four young
men should have been in dialogue with one another directly, but in the case
of two of the Rwandans who are currently refugees, there was a strong sense
that it would not be safe for them to say what they shared with me in a more
public space. On asking one of the refugees if he would consider being part
of a focus group, his response was: ‘I could not expose myself. It would not
be safe. It is not even safe talking to you. I still have family in Rwanda.’
Two of the young men had grown up as refugees in Uganda and came to
Rwanda in 1994. The other two had grown up in Rwanda and fled Rwanda in
the late 1990s. Pseudonyms have been used to protect the identity of the
men. All four participants rejected simple identification along ethnic lines,
although Robert and Fred could be described as ‘Ugandan Tutsi’ and Reginald
and Francois as ‘Hutu’. Robert favoured his allegiance to the East African
Community, while Fred emphasised his Rwandan identity. Francois was the
least comfortable with his ethnic identity, having been brought up by a Tutsi
mother but being labelled Hutu due to his absent father’s identity. There was
even some doubt whether his father’s lineage was in fact Hutu, or had had
their identity cards changed to Hutu at the beginning of the First Republic in
order to gain favour with the authorities. Reginald was the only participant
who seemed to experience pride in his ethnic identity, identifying confidently
with being Hutu, but this identification seemed secondary to what was far
more important to him: being a Rwandan, an African and a member of the
human race.
29
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After the genocide, hundreds of thousands of Rwandans who had lived in
exile for generations returned to Rwanda. I asked Fred whether there was
any conflict in Rwanda arising from the presence of numerous people
returning from all over the diaspora. He responded with a joke: ‘My only
fear is that because we don’t all know our family lines because we are all
coming from different areas and are young, we may end up marrying our
family members!’ On a more serious note, he added that groups may have
been formed according to their backgrounds; those who had lived together
in the Congo might still feel an affiliation to one another, as might Rwandans
who had lived in Uganda or Tanzania. He continued: ‘You meet someone
and start speaking Kinyarwanda and you put in a French word. The moment
you put in a French word I know you have a French background.’ Fred adds
that there is even a community of Rwandans who studied in Russia.
These remarks give some insight into the complex identity categories
that exist in Rwanda. Although the country is ethnically divided, all of those
who have lived in Rwanda speak the same language and share the same
culture. Rwandans from the diaspora who may share an ethnic affiliation to
Rwandans who were always in Rwanda, may not speak the same language or
share the same culture. As was mentioned above, Francois was brought up
Tutsi, but classified Hutu. Identity in this context is fluid and, according to
Englund’s description, there is a ‘cosmopolitan citizenship, multiple postcolonial identities and cosmological ideas about the person and the self ’. 30
Although the narrative research that was undertaken did not focus on
human rights as such, there was some telling dialogue that can give us insight
into how human rights are perceived and about its role. The following extracts
will reveal some of the issues that undermine the culture of human rights in
Rwanda, such as the effects of the law on the children of perpetrators of
genocide, enforced military training and service during the late 1990s and
the lack of freedom of speech. Speaking of the children of the perpetrators
of genocide, Fred says:
They should be punished and they should pay back … If we feel sorry, or
say this is a child, it was his father who killed, we shouldn’t touch his
property as the son will stay poor, I don’t think that is the way it should
work. We have a justice system and the justice system should do its work.
People should be brought to justice. The whole world should understand
this was a crime that was performed that should be punished … They
30
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need to admit that the mistake was there. If that mistake is there we
punish it. You accept you are wrong, I accept you did this to me, now this
is the moment we come together, we reconcile. But if you are left free …
because the so-called human rights organisations are protecting you, I
don’t see reconciliation happening. If they bring people to justice, people
admit they were wrong, we can sit at the same table and say, okay, how
will we move forward.

In this extract, Fred reveals that his perception of human rights organisations
is that they protect perpetrators and prevent justice from taking place. He is
more concerned with the laws concerning the punishment of wrongdoing
than laws that might protect the rights of individuals, and in this case, children.
Fred’s remarks reflect the view more broadly held amongst interviewed
Rwandans, that ‘the law’ refers to just punishment of perpetrators of genocide
crimes rather than to protecting the rights of individuals. Perpetrators of
genocide, and their children, deserved to have their land taken from them,
spend time in prison, and partake in reparations. The fact that conditions in
prisons are inhumane or that children of perpetrators are disadvantaged in
terms of education, property and employment were not perceived as a matter
of law or human rights. Rather, laws were perceived to be about punishing
the guilty and ensuring genocide was not to occur again.
Later in the conversations, Fred adds:
There are a lot of divisions here that are hard to understand. They [the
perpetrators] feel out of place. You find organisations to help children of
the survivors to go to school or to have shelter because their houses were
destroyed. But that group you are mentioning [the perpetrators] are not
considered … they died in war, they are the ones that were fighting or
they are there in the Congo. This child is as vulnerable as the other one,
but these are the conditions of politics and wars. Such things are there.
Sometimes you feel sorry for that person but what can you do? Not so
much. You see, the father has property but because of the law that property
has been impounded to settle what the father did, but the father is dead
and the child is paying. Or the father is in the bush and the child doesn’t
want to talk about it. These are the after effects of war. They are there.

Here, Fred expresses compassion for what children of perpetrators suffer,
yet he continues to reveal his perception that ‘the law’ must act to punish
those responsible for the genocide regardless of the human rights implications.
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What Fred dismisses as the ‘effects of war’, Francois sees as gross injustices:
If someone were to say, ‘Tutsi did not kill people’ but then in five years
the truth comes out that they did, what then? But you only want to
believe what you already know. Always, we are busy lying. Now if my
parents, I know were killed by the RPF, maybe in Rwanda or probably in
the DRC [and] it happens that you become my friend and your parents
have been killed by Hutu or Interahamwe, now I have someone to pay for
me but you don’t have anyone to pay for your school fees. Just because
of what your tribe has done, you are not responsible and yet you have no
school fees.

For Francois, the issue of equal human rights for all Rwandan children,
regardless of what their parents have done, is necessary in a country that
claims to be democratic. When asked why he did not want to stay in Rwanda
and rebuild the country, Francois responded:
So, rebuilding a country, so I really thought we would be in a country that
would be having peace, but my expectations were not met. I was keen to
help but the system did not allow it. If you take a high school student and
force them to military training, that is not right … It happened to me
three times that I was called from high school for military training but
each time I escaped … The system did not allow me to do what I dreamed
to do.

Here, Francois expresses his disappointment with post-genocide Rwanda,
alluding to an issue of his right to education without being called to military
service. In the late 1990s, Rwanda was involved in a continued conflict in
the DRC, which meant that young people were called to military service.
Officially, this military service was voluntary, but the account of Francois
and others interviewed reveals that in order to secure a place in further
education, one had to agree to periods of military training and even a number
of months of military service in the DRC. Francois experienced this as a
breach of his rights, yet there was no possible avenue of recourse in Rwanda
to address this concern.
Another issue that those interviewed felt undermined the culture of human
rights in Rwanda was that of free speech. Reginald argues that although there
has been significant development in Rwanda since the genocide, the
government continues to hamper public debate and dialogue. He uses the
example of the sudden shift from being a francophone country to an anglo-

Narrative research and human rights law: A case study of Rwanda

269

phone one, which resulted in many French-speaking teachers being replaced
with English-speaking ones. As such, Reginald described this as a good way
to enter more fully into the global economy, but argues that it was never
debated in the public sphere nor have Rwandans been allowed to critique it
openly. ‘The consequences [of government policy] are not being addressed
in the public arena,’ argues Reginald. Reginald stresses that he is not free to
voice his opinions in Rwanda. ‘You can’t stand in Kigali and say the RPF
killed people.’ He describes how many Rwandans in the north have lost
family members to the RPF but that you never hear from them. ‘Do you
think their pain has healed?’ he asks. ‘If there is no fear in Rwanda, why are
we not hearing their stories?’
These extracts allude to a range of broader discourses, including national
rhetoric with regard to justice and human rights and a particular understanding
of universal human rights and international justice practices. They also
display some of the complex identity conceptualisations that exist in the
African context. Although the scope of this research and of this paper do not
allow for further insights into these extracts, they may perhaps have
highlighted the way in which narrative research helps us to hear the nuances
of the narratives taking place in the fluid spaces between people.

8 The contribution of narrative research to human rights
Earlier, some of the challenges to human rights in Africa, more generally,
and Rwanda, specifically, were described. This discussion included the debate
between universalism and cultural relativism, the three generations of human
rights, the development of a nation state, and conceptions of African identity.
This section will explore the contribution of narrative research to these
challenges to human rights in the Rwandan context, drawing from the beforementioned narrative research that was undertaken in Rwanda.
As far as the universalist versus cultural relativist debate is concerned, it
could be argued that in Rwanda the approach to human rights straddles the
divide. On the one hand, the Rwandan government has taken whatever steps
are necessary to satisfy the demands of global players in terms of laws and
policies related to human rights. On the other hand, there have been uniquely
Rwandan ways of approaching human rights issues. This can perhaps be
most clearly seen in the traditional justice system, Gacaca, which was
implemented to deal with the hundreds of thousands of people accused of
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genocide. Drawing from a pre-colonial model, Gacaca is intended to be a
restorative approach to justice, bringing both victims and perpetrators
together to face the truth of the past and decide how to live together in the
future. However, due to international pressure for the justice system to be in
line with Western standards of justice, Western legal mechanisms were
brought into the Gacaca proceedings, undermining its restorative approach.
Judges were appointed by the government to facilitate the proceedings and
decide on the punishment perpetrators would receive. The result of trying to
combine these two systems has been that the accused stands alone before the
judges and community, without the support of family members (as in the
traditional system) or legal advice (as in the Western system). Many have
thus criticised Gacaca as being a form of victors’ justice, where the accused
stands little chance of defending themselves.31
In the narratives that were collected in Rwanda, the tensions between the
Western and traditional approaches to justice were evident. Most significantly,
Robert talked about how in Rwanda, justice and the way forward needed to
be considered in terms of the intricate networks of relationships that exists
between Rwandans. Not only are survivors and perpetrators neighbours,
they are also dependent on each other on a daily basis for their survival.
More so than in other African countries, those who shared their life stories
described how in Rwanda, ‘everyone knows each other’ and what happens
to one person in a community affects everyone. The 12 year-long process of
Gacaca comes to an end in 2012 and the question is what the long-term
effects of this system will be. Through narrative research, the subtle impact
of Gacaca on the intricate networks of relationships in Rwanda can better be
unearthed. Along with this, unique interpretations to universalist approaches
to human rights need to be explored in this specific context.
The competing of ‘generations’ of human rights were evident in the
narratives that were collected. In Fred and Robert’s narratives, for example,
there is a strong emphasis on how the Rwandan government is addressing
socio-economic needs in the country, ensuring gender rights and fighting
corruption. Francois’s and Reginald’s narratives focus on the lack of civil
and political rights in Rwanda. It may be argued that for those belonging to
the group with the most political power in Rwanda, the Ugandan Tutsi, civil
and political rights are less important, but for those who feel disempowered,
31
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perhaps most particularly Hutu men who may feel they are seen as being
responsible for the genocide merely by being Hutu, the first generation rights
are of utmost importance. The government can thus believe itself to be
aligned with a culture of human rights (socio-economic rights), whereas
many Rwandans may feel human rights (civil and political rights) are
undermined by the government, thus resulting in a conflict of understanding
of the state of human rights in Rwanda.
Apart from helping us to understand the tensions between different
generations of human rights in the Rwandan context, narrative research can
also help us to understand the contentious ‘right to development’ and
contribute to its development through its application in a context such as
Rwanda. The right to development was affirmed in the Declaration on the
Right to Development of 1986 and reaffirmed in the Vienna Declaration of
the 1993 World Conference on Human Rights as a human right.32 Beetham
finds the challenge in the right to development to be the tension between the
individual and the collective and resolves this by suggesting that the right to
development on a collective level creates the kind of environment necessary
for individual human rights to be realised.33 Although this is helpful, it is also
limited in that it assumes distinct categories of ‘collective’ and ‘individual’
while, in reality, movement between these is fluid. Through narrative
research, the fluid movement between the individual and collective can be
further explored to more clearly articulate and understand the contribution
the right to development may be able to make in the African context.
This also relates to the stable nation state that is required for human
rights to develop. Rwanda has focused on developing a stable nation state
through national unity by narrowing the civil and political state. Their focus
has been on economic development at whatever cost. However, in
consideration of third generation rights, Marks and Andreassen describe
how the right to development may not only be about protecting individuals
and groups in particular ways, but may also be about adopting a particular
human rights-based approach to development.34 This speaks of the kind of
attitude applied to development. Over the past decade there has been a shift
32
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from a focus on economic development to a focus on human development. A
human rights-based approach to development would significantly impact
what a government and the international community might prioritise, and
what might or might not be sacrificed for the sake of development. Considering
Robert’s discussion about how the Rwandan government has made significant
shifts in a short space of time, one might argue that development has been
approached with an emphasis on the economy and not in terms of its impact
on human development. This may mean that in Rwanda, socio-economic
rights are being considered, but they are not operating within a human-rights
based approach to development.
Lastly, as has been discussed in some depth, narrative research contributes
to our understanding of identity conceptions in the Rwandan and African
context, which is central to how human rights are understood and
implemented. Narrative research is well positioned to develop and deepen
our understanding of human rights discourse and practice in the African
context with regard to Englund’s reconceptualisation of identity. Such an
understanding of human rights would take us beyond the individualistcollective dichotomy towards more complex and sophisticated understandings of African and, perhaps increasingly, global identities. Since
narrative research is the study and analysis of this kind of societal phenomena,
namely, the spaces that exist between individuals and others on various
levels of society from the communal to the national and the international, it
can make a necessary contribution to furthering the human rights debate.
Rather than being individuals belonging to a nation state, with individual
human rights falling under the laws and policies of a particular country,
those who shared their life stories spoke of wanting to belong to a far more
fluid understanding of identity that incorporates a concept of shared
humanity. As Robert says:
We still have a lot of problems in the region which are coming from the
problem of nationality and citizenship. Oppressing people of other
nationalities, like oppressing Rwandans in Tanzania and Uganda, is a
failure of African leaders and they don’t realise that these identity crises
lead to political crises and violence. This is something that needs to be
addressed at a regional, policy level. If there had been no reason to leave
Uganda I would not have gone to Rwanda. If people had security there
would be no need to engage in violence. If there was an East African
Community that secured people’s futures there would be no need for
nationalities.
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Reginald, poetically, describes how his first allegiance is to the human race,
then to Africa, then to East Africa, then to Rwanda, and only then to being
Hutu. Having fled Rwanda and travelled on foot through various African
countries to find a country in which he would be safe, Reginald knows the
importance of being part of something bigger than a nation state and drawing
from an understanding of human rights that views human beings as more
than individuals, indeed, as interdependent members of the human race.

9 Conclusion
This paper has explored some of the challenges to human rights in the
Rwandan, and African, contexts, and the contribution that narrative research
can make to understand these challenges and a more nuanced application of
universal human rights in an African context.
In both the Rwandan context, and the broader African context, as has
been asserted repeatedly in the literature of the past 40 years, there needs to
be a reconceptualisation of universal rights. This paper suggests that Englund’s
conceptualisation of contemporary African identity, as beyond the dichotomy
of individual and collective, can be helpful in this. This reconceptualisation
may allow for a bridge to be built between the Rwandan government and
human rights organisations, and between those with political power and
those that feel disempowered, who seem to be arguing past each other in
their endeavour to assert different aspects of the broad range of human rights
guidelines available to us.
The controversial right to development, which has been described as an
approach to development or as forming the kind of environment needed for
individual human rights to be realised, may dialogue well with Englund’s
concept of African identity as fluid webs of networks or relationships or
Jenkins’ concept of virtual identities.
Narrative research, it has been argued, is well positioned to explore
further the relationship between human rights, identity conceptions in the
African context and human rights law because of its focus on identity and the
fluid relationships between people and their society.
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Steve Biko’s death: The role of the medicine,
law and their organised professions
Servaas H Rossouw & Nico Buitendag

Summary
The Inquests Act 58 of 1959 provides for the holding of inquests in cases
of deaths or alleged deaths apparently occurring from other than natural
causes and for matters incidental thereto. Deaths in detention are always
a sensitive issue. One of the most prominent cases in the South African
history is the case of Steve Biko, who died in detention in Pretoria on 12
September 1977. When the inquest into his death was concluded on 2
December 1977, the finding was that a head injury as a result of a scuffle
with security police caused his death. As to whether anybody was
responsible, the finding was that the available evidence did not prove that
the death had been brought about by any act or omission involving or
amounting to an offence on the part of any person. This finding was
slammed by academics, lawyers and the media, both locally and abroad.
The case of Steve Biko raises important medical, judicial and ethical
questions. A thorough examination and critical evaluation of the existing
inquest records and other available information shed some light on the
still remaining ethical questions as well as attempted clarification of
possible human rights relating to the inquest. This paper illustrates the
importance of the interplay between medicine and law in the context of
pre-trial detention, in order to secure the rights of detainees. It also
shows the need for complementarity between the disciplines of human
rights law and medicine.
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1 Introduction
Forensic medicine speaks to the interplay between medicine and law. As the
case of Steve Biko illustrates, this interplay is crucial in the context of pretrial detention. In order to guarantee their human rights, detainees should
benefit from both legal guarantees and appropriate medical care. When a
death in detention occurs, establishing responsibility involves an investigation into the cause of death in a medical and legal sense. The inquest
into Biko’s death demonstrates the necessary relationship between the medical
and the legal.
As the discussion below shows, both the medical and legal professions
were implicated in Steve Biko’s death. An inquest held in 1977 outlined the
medical cause of death, but failed to play any meaningful role in apportioning
legal responsibility. As representative of ‘the law’, the inquest court failed to
put into operation a process that would culminate in responsibility for an
atrocious human rights violation. Refraining from taking action against one
of its members, the organised medical profession did no better. It was only
by an interesting synergy of medicine and law – when some aggrieved doctors
in 1985 used the legal system to have the refusal to conduct investigations
about misconduct reviewed – that some accountability for these violations
ensued.
Stephen Bantu Biko was born in 1946 in King William’s Town in the
former Cape Province, South Africa. As a 21 year-old medical student, he
took part in discussions to form the South African Students’ Organisation
(SASO). Thus began a political career which was destined to be short, but of
considerable importance to South African black protest politics.1 In 1969
Biko was elected first president of SASO. He wrote in the 1970 SASO
Newsletter:2
Obviously the only path open to us now is to redefine the message in the
Bible and to make it relevant to the struggling masses. The Bible must
not be seen to preach that all authority is divinely instituted. It must
rather preach that it is a sin to allow oneself to be oppressed …

1
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Biko’s constant involvement in political matters had a detrimental effect on
his studies, which he terminated in 1972. He played a leading role in the
founding of the Black Peoples Convention (BPC) and became involved in
black community programmes. At the beginning of 1973, he was banned
and in reality restricted to his home town, King William’s Town. He founded
the Eastern Cape branch of the Black Community Programmes and worked
as its executive officer. In 1975 he was prohibited from taking part in Black
Community Programmes.3
The efforts of Steve Bike to liberate and empower his people were fiercely
resisted by the government of the day. At that stage, there was no place for
his actions in the strictly-controlled and regimented rule of the National
Party. The government made use, and effectively at that stage, of all the
means at its disposal to uphold its apartheid policy. These included the
apartheid laws, the police force, security police, intelligence agencies and
even the military. On face value, these measures already constitute possible
human rights violations.

2 The inquest
The inquest into the death of Steve Biko opened on 14 November 1977, two
months after his death. In South Africa, the Inquests Act 58 of 1959 provides
for the holding of inquests in cases of deaths or alleged deaths apparently
occurring from other than natural causes and for matters incidental thereto.4
The purpose is to ascertain how the person in question’s death came about,
and it is not the same as a trial. With this Act, the government accepts the
responsibility to investigate unnatural deaths in the country it rules.
Ultimately a decision has to be reached, based on evidence, on the identity
of the deceased, the cause of death and if prima facia grounds exist to suspect
that the death was caused by an act or omission of anyone.
There are different role players in the investigation of unnatural deaths
leading to an inquest. In 1977, the main parties involved were the South
African Police, the National Department of Health and the Department of
Justice. The role of the forensic pathologist in the inquest was and still is the
examination of the body in order to formulate a cause of death. To achieve
3
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this performance of an autopsy, special investigations, such as radiology,
toxicology, biochemistry and histology, may be necessary. The histological
examination is usually performed by the forensic pathologist himself. Perhaps
the most important part of this involvement is the compilation of the report
on a medico-legal examination of a body. This is the product used by the
investigators of the South African Police in their investigation, after which
the case docket is handed to the magistrate or attorney-general (in 1977) or
director of public prosecutions (at present). In the case of deaths in custody,
some special measures are taken due to the usual sensitivity of these cases.
Although not prescribed by law, it has become common practice in South
Africa for investigations of this nature to be conducted by the chief state
pathologist. Today this requirement is included in the National Code of
Guidelines for Forensic Pathology Practice in South Africa. This means that
investigations of this nature will be conducted by a chief forensic pathologist
or other forensic pathologist nominated by the chief forensic pathologist.
Special attention is given to these cases with a more than routine thoroughness
as a result. The autopsy typically consists of a thorough macroscopic examination, including external photography. Internal examination includes
the removal and dissection of all the internal organs with photography if
necessary. Samples are retained for special investigations, including blood
and other body fluids for biochemistry and toxicology and tissue samples
for histological examination. Radiological examination of the body can also
be included if necessary. Ultimately all this information is included in the
final report and a cause of death can (hopefully) be formulated.
Another very important aspect of the medico-legal autopsy, especially,
but not restricted to, deaths in custody, is the option of an independent
pathologist to be present at the autopsy. This presence aids the perception of
transparency because the mere fact that a state pathologist performs the
autopsy may lead to suspicion and scepticism by other interested parties, for
example the family of the deceased. This is an especially sensitive issue in
cases of deaths in custody. This arrangement is not prescribed by law, but in
practice a system of co-operation existed between medical practitioners in
1977 and today. This option is often regarded as the right of other interested
parties. The system developed in such a way that legal counsel for the
interested party (the family of the deceased) consults and appoints an
independent practitioner to be present at the autopsy in order to attend to the
interests of the family. Such an independent practitioner may compile his
own report or consensus may be reached and a single report compiled.
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Another option is a re-autopsy by an independent pathologist at a later stage.
Both these options are a quality-control and review mechanism and are
generally well accepted by the primary pathologist.
The responsibility of the forensic pathologist does not stop here. The
pathologist can stay involved in further consultation and preparation for the
forthcoming formal inquest. The autopsy report can also be examined by
other medical specialists in order to assist legal counsel with the interpretation
of findings and the formulation of independent opinions. During the formal
inquest, the pathologist may be called to give verbal evidence in court and
be subjected to examination and cross-examination. The aim of the forensic
pathologist is to assist the court in making a positive finding as far as cause of
death and sometimes identification are concerned. Examination and crossexamination may also be aimed at clarifying the circumstances surrounding
the death. The inquest is not a trial, but an investigation into the death and
circumstances surrounding it. The forensic pathologist therefore has a crucial
part to play to assist the court which has a duty to the community in the
administration of justice.
It is clear that statutory provisions are in place to investigate these deaths
and some may argue that it is the right of the state to investigate these deaths.
A more correct way of interpreting this action or provisions by the state by
introducing this Act is one of duty on behalf of the state. It is the duty of the
presiding officer to make the required findings which forms part of the records
of the proceedings. The findings of the inquest magistrate are subject to
revision by a higher court and therefore not necessarily the final judgment
on a specific case. There are therefore other legal options in cases of real or
perceived maladministration of justice on behalf of the inquest court.

3 The case of Steve Biko
Steve Biko was detained in 1977 after being arrested at a road block between
King William’s Town and Cape Town for apparently being in breach of his
banning order.5 During his detention, Biko was interrogated by security
police in Port Elizabeth. Colonel Goosen was the head of the security police
in Port Elizabeth, and Major Snyman led the interrogation team. In those
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years, detention without trial for an indefinite period was possible under
section 6 of the Terrorism Act.6 At the same time, the security police were
empowered to ban people – prohibiting them from meeting with more than
one other person at a time and from speaking or being quoted in public – and
to confine them to house arrest without trial.7 This situation was clearly at
odds with the position of the United Nations Commission on Human Rights,
which has since 1975 established a variety of mechanisms designed to
improve the international protection of human rights in situations that appear
to reveal a consistent pattern of human rights violations.8
As will appear from the discussion, the inquest (and later inquiry) focused
on the actions of Drs Lang and Tucker. Dr Tucker was the Chief District
Surgeon for Port Elizabeth, and Dr Lang one the district surgeons in the city.
On 7 September, when Biko first started acting abnormally, the security
police summoned Dr Lang. After examining Biko, he issued a medical
certificate stating that he found no evidence of abnormality or pathology in
the prisoner.9 At the inquest he admitted that his finding was incorrect.10 The
next day Lang and Tucker examined Biko together. After finding that he
might be suffering from nervous system malfunction caused by brain damage,
they recommended that he be moved to a hospital. Doctors at the hospital
recommended that Biko be sent to a local provincial hospital, but Colonel
Goosen, the head of security police in Port Elizabeth, refused, and returned
him to his cell.11 On the same day, Dr Tucker again visited Biko, upon which
he recommended readmission to a hospital. The security police insisted that
he be taken to a prison hospital in Pretoria despite adequate medical facilities
being available in the immediate vicinity. Biko was placed, naked and semicomatose, on the back of a Land Rover, and was transported from Port
Elizabeth to Pretoria. He died shortly after arrival.12
It is painfully obvious that the two doctors in question did not fulfil their
common law duty toward Biko, and it cannot be said that they exercised due
6
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care, nor acted with the degree of skill and competence expected of someone
in their profession. A doctor in their position should have refused to treat a
detainee being held in the conditions in which Biko was, except in cases of
emergency.13 It can be accepted that when both doctors saw Biko for the first
time, it was indeed an emergency but, regardless, they failed in their common
law duty not to succumb to the interference by the security police in medical
matters.14
Biko’s death in police custody on 12 September 1977 occurred before he
was charged with any offence. A medico-legal autopsy was performed on his
body the next day at the government mortuary, Pretoria.
The inquest opened on 14 November 1977. The presiding officer was the
chief magistrate of Pretoria assisted by two expert assessors. The state, the
Biko family, the South African Police, the attending doctors, the Transvaal
Law Society as well as the Department of Prisons were represented by legal
representatives. The legal teams per party ranged from one to three members
in the case of the Biko family, which included one senior advocate. The twoman team representing the police also included a senior advocate.
On 24 November 1977, the chief state pathologist of Pretoria, who
performed the autopsy on Steve Biko’s body on 13 September 1977, was
called by the state to testify.15 He stayed in the witness box until the next day.
His autopsy report consisted of some 20 typed pages, excluding the histology
report of eight typed pages. If one compares the volume of this report with
other reports of that time and even today, it is a formidably detailed report.
This obviously excludes reports by other medical specialists as well as other
pathology reports (biochemistry and toxicology). The autopsy report and
photo album were handed in as evidence as exhibits ‘A’ and ‘B’. The other
medical reports were also handed in marked ‘A1’ to ‘A5’.16
During examination by the deputy attorney-general, it transpired that
the autopsy was started at 10:00 in the morning. It was interrupted at a
certain stage and resumed the same afternoon at 14:00. The reason for this
delay was to enable an independent pathologist appointed by the Biko family
to observe the autopsy.17 The chief state pathologist also took the opportunity
13
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to consult a colleague who also attended the rest of the autopsy that
afternoon.18 The reason for the appointment of an independent pathologist
as observer was scepticism on the part of counsel representing the Biko
family because of the fact that a state pathologist would conduct the autopsy.
The autopsy had already started when the request reached the pathologist.
Obviously this request was passed on to the state pathologist, hence the
delay in resuming the autopsy.19 A thorough investigation in line with
protocols for the time was carried out.20 This included photo documentation
and retaining of samples for special investigation. Extensive tissue samples
were retained to aid in the identification and ageing of injuries, especially
those to the brain and skin. Routine samples for histological examination of
the internal organs were retained. Urine, bile, blood and vitreous were
retained for biochemical and toxicological analysis. An independent neuropathologist was requested to examine the brain and compile a report. These
special investigations were concluded in due course. The autopsy was
completed by the chief state pathologist in the presence of the other two
pathologists. After completion of the special investigations, including
histological examination of tissue samples, a consensus report was brought
out by these three pathologists.
The records of the initial examination of the chief state pathologist by
the deputy attorney-general totals seven out of 138 pages of the records of
the testimony of this witness. At this stage, in line with questioning, the state
pathologist essentially just gave a summary of his findings and the special
investigations undertaken and further requested. He also formulated the
cause of death based on his findings as ‘head injury’. The only substantial
question put to this witness by the state was in relation to the possibility of
the administration of electric shocks to the deceased during interrogation.
The answer, based on scientific observations, including histological examination of skin lesions as well as certain nuclear science tests, was negative.
One other question related to the examination of the brain tissue by yet
another independent medical specialist. The answer to this question
confirmed the positive correlation between the reports.21 At the end of the
examination by the state, counsel for the Biko family asked with some
18
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astonishment for the court to confirm that the state had no further questions
for this witness. The court confirmed and added that it could not force the
deputy attorney-general to ask any further questions if he did not so wish.22
Counsel for the family then proceeded. The advocate stated that he would
not be able to continue in Afrikaans. The witness stated that he was prepared
to proceed in English.23 An interpreter was present, but the magistrate
thanked the witness for his willingness to proceed in English as it would also
assist the court in saving time. The witness was questioned in depth on the
findings in the brain. This consisted of some 42 pages in the court records.
Emphasis was laid on the extent of the injuries as well as the mechanisms
which caused it or possibly caused it. Efforts to determine the age of the
injuries also featured prominently. At one stage, one of the assessors
intervened and almost ‘testified’ by divulging his knowledge on the topic of
rotational injuries to the brain.24 On a question on the possible amount of
blows causing the head injuries, the witness was cautious and was only
prepared to comment on the general direction of the forces.25 Not only were
the brain injuries extensively examined, but also the sub-scalp area as well
as the skin lesions in the head and face area. Another possible cause of the
head injuries, a fall, was also considered during the cross-examination. Some
questions were asked on injuries to the rest of the body, mainly some bruises
on the trunk and limbs. The main issue, however, remained the head injuries
and the cross-examiner returned to this issue after relatively briefly dealing
with the other injuries. At this stage the aforementioned assessor yet again
intervened.
Next to question the state pathologist was counsel for the South African
Police. He opened his questioning by stating that some of the issues he wanted
to clarify had already been handled in the cross-examination by counsel for
the Biko family as well as the remarks by the assessor.26 However, he continued and examined the possibilities of the cause of the head injuries as well
as the question of loss of consciousness and when it possibly set in. At one
stage he mentioned that counsel for the family would argue that the deceased
was unconscious when the injuries occurred. To this the family’s counsel
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fiercely objected.27 The court requested counsel for the police not to prejudge
the issue. Long arguments followed to correlate the brain injuries with loss
of consciousness and the time of loss of consciousness. Accounts of other
witnesses were also put to the witness to correlate with the injury patterns.
The witness was also extensively questioned on the skin lesions, not only of
the head and face, but also the rest of the body.
Following counsel for the police, the legal representative for the attending
physicians concentrated on the analysis performed on vitreous fluid
correlating the findings with complications of head injuries. The representative for the prison services also confined himself to one aspect
concerning the condition of the skull of the deceased as per verbal testimony
of the witness.28
The court then allowed counsel for the state, the Biko family and police
to re-examine the witness. Some further aspects were mentioned, but still
mainly concerning the head injuries and loss of consciousness. An important
additional perspective was the time correlation between the head injury and
the skin injuries to the rest of the body. The aforementioned assessor
intervened again and went into ‘discussion’ with counsel for the family on
literature and theories on head injuries. The examination of the state
pathologist as witness was concluded by brief questioning by the second
assessor on the dating of the brain injuries followed by a few aspects cleared
up by the presiding officer.29 The witness was excused by the court after
being thanked and commended on the thoroughness of the autopsy.
The hearing continued until 2 December 1977 with arguments by the
legal teams starting on 1 December 1977. On 2 December 1977, the chief
magistrate of Pretoria handed down his findings. According to Bizos, one of
the members of the legal team representing the Biko family, it took him only
three minutes.30 However, the court records consist of some 25 volumes
containing 1 928 typed pages. The finding as to the cause of death, head
injury, was as expected by most, but the finding relating to the question as to
whether anyone was responsible for the death was a shock to almost all,
especially the Biko family.31 The chief magistrate found that the available
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evidence did not prove that the death had been brought about by any act or
omission involving or amounting to an offence on the part of any person.32

4 The Veriava case and the 1985 inquiry
This decision by the magistrate caused a public outcry, both in South Africa
and internationally.33 Newspaper editor Donald Woods was banned for his
comments related to the case, upon which he fled the country and wrote a
book on Biko, which was also banned.34 A vocal opponent was the British
Medical Association, who claimed that South African doctors did not have
ethical structures in place capable of dealing with the affair, and described
the police investigation into the matter as ‘perfunctory to the extreme’.35 An
observer from the United States, Dean Pollak, said that the testimony was
partial, unconvincing, inconsistent and ambiguous.36 The court’s finding
that Biko sustained his injuries resulting from a scuffle was controversial,
and the account of Colonel Goosen conflicted with those of the doctors. Sir
David Napley, a British observer to the proceedings, commented that ‘both
the government of South Africa and the medical authorities have much to
consider and rectify arising out of the conduct of the district surgeons in this
matter’.37
In 1977, the primary regulatory body for the medical profession was the
South African Medical and Dental Council (SAMDC), which enforced the
Medical, Dental and Supplementary Health Service Professions Act 56 of
1974. Among its duties were to investigate complaints of improper or
disgraceful conduct made against persons registered under the Act.38 Under
the Act, a court of law had a duty to transmit a copy of the record of its
proceedings to the Council when it appeared that prima facie proof existed of
such conduct by a registered person.39 The Council must then investigate the
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matter.40 If a person is found guilty, the Council could caution, reprimand or
suspend the person, or strike him from the register.41
Parts of the inquest record were indeed sent to the Council on the basis
that there was prima facie evidence of improper conduct by Drs Lang and
Tucker. On 20 December 1977, Mr Roelofse of the South African Council
of Churches, lodged a complaint with the SAMDC regarding the conduct of
the doctors.42 The doctors refused to answer to the registrar of the Council
regarding the complaints, as they maintained that the complaints were not
specific enough. When they applied for a declarative order to that effect, the
Transvaal Provincial Division of the Supreme Court ruled that these
complaints were of an administrative nature, and that formal proceedings
would only commence on the issuing of a summons by the Council.43 In a
subsequent Council meeting held on 17 June 1980, the Council decided that
no further action would be taken against Drs Tucker and Lang. The medical
faculty of the University of Witwatersrand distanced itself from the decision,
and the World Health Assembly called on its members to review their
medical ties with South African doctors.44
As a result of the Council’s inaction, the professional (though not statutory)
Medical Association of South Africa (MASA) was asked to review the affair.
After an investigation, MASA announced that it supported the Council’s
decision. The result of this was that MASA was temporarily expelled from
the World Medical Association,45 and the same body relocated its planned
meeting in Cape Town.46 New complaints were lodged by two different
groups of doctors, but MASA came to the conclusion that no new material
evidence had come forward and that no review of the Council’s decision was
warranted.47
As a result of the inaction by both the SAMDC and SAMA, six doctors
from the previously mentioned two groups approached the Transvaal
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Provincial Division for an order directing the Council to hear their complaints
and to hold a formal inquiry into the conduct of Drs Lang and Tucker. On 30
January 1985, the Court granted the order.48
On 5 July 1985, a disciplinary committee of the Council announced its
decision and recommendation regarding the conduct of Drs Lang and Tucker.
Lang was found guilty of improper conduct in that he failed to examine Biko
properly, that he did not obtain a medical history, did not inquire into the
possibilities of a head injury, and that he issued an incorrect medical certificate. As punishment he was cautioned and reprimanded.49
Dr Tucker was found guilty of improper and disgraceful conduct, for not
objecting to Biko’s transportation to Pretoria in a Land Rover, not submitting
a medical certificate to Pretoria and for failing to make a check before stating
that Biko’s central nervous system had shown no change between examinations. The committee recommended that he be suspended for three
months, with the penalty itself being conditionally suspended for two years.50
The Council rejected the recommendation in this case, and struck Tucker
from the roll.51

5 Discussion
Despite Drs Lang and Tucker eventually having to answer for their conduct,
the controversy around the Biko inquest has been called the ‘most important
single example of the violation of medical ethics under apartheid’.52
According to Braude, the primary issues at hand were that the district surgeons
had subordinated the interests of Biko to those of state security; that the
SAMDC had in effect condoned medical complicity in torture by the state;
and that MASA closed ranks and discredited those who stood up for human
rights. This Biko case was indeed the moment when the professional health
fraternity became publicly complicit in apartheid.53
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Despite Biko being a prisoner and the lack of a bill of rights, the common
law did provide certain rights to detainees in Biko’s position. Such individuals
could not be denied sleep, exercise, clothes or washing and toilet facilities.
As we know, Biko did not benefit from any of these provisions. Additionally,
such a detained person could not be tortured or assaulted, and in such an
event the guilty parties could be prosecuted in a criminal trial.54 In the case
of injury or sickness, the detainee had a right to medical care. If proper
medical treatment was withheld and the injuries led to death, the state would
be liable to the family of the deceased.55
District surgeons also bore rights and duties under common law. As soon
as a doctor had started treating a detainee, as with any other person, it was
expected that the doctor should exercise due care, with the same degree of
skill as a reasonably competent person of his profession would.56 It is clear
that in Biko’s case, the district surgeons were grossly negligent in their
treatment. They also breached their duty by not staying independent of any
non-medical interference and succumbing to the pressures of the security
police.57 This alone was professional negligence on the part of Tucker and
Lang, and a further violation of Biko’s human rights.
The Biko inquest sketches a clear picture of how doctors can ‘slide down
the slippery slope’ into unethical practices.58 In 1980 MASA appointed an
ad hoc committee to investigate the treatment of detainees.59 Some slight
criticism was made of the SAMDC’s findings regarding the Biko incident. It
recommended that stricter legislative instruments should be put in place to
safeguard the independence of district surgeons in such cases. It seems ironic
to have wanted relief in even stricter statutes when it was draconian legislation
that allowed for the detention and torturous treatment of people in Biko’s
position.
The legal profession somewhat redeemed itself with the Veriava decision.
Various problems arose in this case. Was the Council of the SAMDC under
a duty to institute an inquiry into the actions of its doctors? Of course they
had a right to, but the basic tenets of administrative law bestow a reflexive
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duty to exercise this right.60 To grant the Council a discretion on when to act
would make disciplinary action of the SAMDC subject to pure whim and
discrimination. The correlative right of this duty lay with any medical
professional, since the SAMDC was the custodian of the status, dignity and
prestige of the profession.61
Before the Veriava case, the Council consistently refused to accept that
prima facie evidence of inappropriate conduct existed. In Veriava, however,
it was stated that the court is just as capable as doctors are in deciding whether
evidence is prima facie, as long as the subject of the evidence is not at hand.
The very fact that the magistrate at the inquest, assisted by two medical
assessors, sent the records of the inquest to the SAMDC, strongly suggests
prima facie evidence of wrongdoing.62 The Council was also wrong in dismissing the complaints of Roelofse and others, claiming that no new evidence
had been given. According to Boshoff J, the very fact that the new complaints
were laid by doctors themselves constituted prima facie evidence, and the
Council did not direct its mind nor properly considered the issue at hand.63
Lastly was the matter of locus standi. The defence in Veriava argued that
the applicant could not prove that they were suffering personal injury, and
that they needed to prove a right that was available to them personally.
However, Boshoff J stated that the founding statute of the SAMDC was for
the benefit of the entire medical community, which meant that each doctor
had a right to protect the dignity of their profession. The correlative right
originating from the Council’s duty to have held an inquiry also vested in the
public interest, the embodiment of which would be Biko’s family.64
The very purpose of the inquest is to satisfy and reassure the public in
cases of malfeasance and negligence that criminal indictments will be brought
forth.65 In this case, the judiciary’s credibility was seriously undermined by
the fact that members of the security police had not been prosecuted. A
reason for this was that the inquest did not name specific persons liable for
the death of Biko. More than a decade later, in the De’Ath case, Van den
Heever J stated that, although an inquest does not convict anyone, it ‘is most
60
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certainly aimed at ensuring that, if possible, where guilt exists it will not
remain hidden’.66 Thus the only purpose is not only to ascertain whether a
person’s death was caused by a criminal act or omission, but also who the
offender was.67

6 Conclusion
Steve Biko was the forty-sixth known detainee to have died under interrogation
during the Terrorism Act. In no case was a member of the police successfully
prosecuted.68 Forsyth said of the scandal in 1985:69
While the legal profession emerges from the Biko scandal with two tiny
scraps of honour (the revealing cross-examination of the doctors and
the police at the inquest by Kentridge SC QC and the judgment of Boshoff
JP in Veriava), the medical profession appears to have been unwilling to
discipline itself until forced to do so by the courts.

Initially, both the court and the medical profession failed to draw the necessary
consequences from the misconduct. Although the forensic evidence clearly
invited a finding – or at least further investigation – of the responsibilities of
numerous individuals, this was not done by either the prosecution or the
medical profession. By subsequently using legal mechanisms to ensure action,
members of the medical profession eventually ensured that some responsibility was established.
The truth is that the entire debacle was marred by the actions of various
authorities. Drs Tucker and Lang became the sole scapegoats for Biko’s
death. While their punishment was appropriate, the real culprits in the
security police never had to answer for their actions, and the legal profession
must shoulder some of the blame for this. The legal machination that allowed
the police to conduct the field investigation into the behaviour of its own
members, which disregards the clear conflict of interests, is also at fault.70
During the Truth and Reconciliation Commission process, the applications
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by Major Snyman and four of the other security police officers involved in
Biko’s interrogation were refused.71 None of them were, however, subsequently tried.
It was a disregard for human rights by these role players that allowed for
the murder of Biko, and that allowed for the complicity in failing to bring
those guilty to answer for their actions. The apartheid state had a disregard
for human rights, and the system itself had posed the biggest health threat to
Biko and others.72
Today, it should be hoped that a matter such as that of Biko would be
regulated by the Bill of Rights, especially rights such as human dignity,73
freedom and security of the person,74 health care,75 just administrative action76
and the rights granted to arrested, detained and accused persons.77 However,
it is a matter of concern that deaths in detention still occur at an alarming
rate in post-apartheid South Africa. This state of affairs calls for our
continuous and alert attention to the interplay between law and medicine in
the context of detention.
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